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INTRODUCTION

In May, 2004, when same-sex couples began to marry in Massachusetts, the
Commonwealth of Massachusetts took action to bar out-of-state same-sex
couples from New York and elsewhere from marrying in Massachusetts unless
they expressed an intent to reside in Massachusetts after their marriage. Yet,
some New York same-sex couples were able to marry in Massachusetts without
promising to later move to Massachusetts.

When GLAD filed a lawsuit challenging Massachusetts’s marriage ban against all
out-of-state same-sex couples (Cote-Whitacre vs. Department of Public Health),
GLAD also sought to establish that same-sex couples from New York who had
already married in Massachusetts validly did so.

In March 2006, the Massachusetts Supreme Judicial Court (SJC) issued a
decision clarifying the test for marriage in Massachusetts. This test concerned
both which non-residents could marry in Massachusetts going forward and the
marital status of those non-residents who had already married before the SJC
clarified the law.1

In September 2006, a Massachusetts trial court applied the SJC’s new marriage
test to same-sex couples from New York and determined that, after July 6, 2006,
New York’s same-sex couples could not marry in Massachusetts unless the
couples expressed an intent to relocate to Massachusetts after the marriage.

On May 10, 2007, the same Massachusetts trial court judge clarified that
otherwise qualified, New York same-sex couples who married in Massachusetts
between May 17, 2004 and July 6, 2006 -- without expressing an intent to move
to Massachusetts after the marriage -- legally married in Massachusetts and
have completely valid marriage licenses. No legal cloud exists over the validity

1 Cote-Whitacre v. Dept. of Pub. Health, 446 Mass. 350 (2006).
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of these marriages even though Massachusetts initially contended that these
couples could not marry in Massachusetts and actively tried to block them.
GLAD offers the following information to help New York same-sex couples
understand this decision and plan for what may lie ahead.

THE DECISION FOR NEW YORK COUPLES

What led to this decision?

When Massachusetts same-sex couples began to marry in May, 2004, the
Governor of Massachusetts instructed municipal clerks to deny marriage licenses
to all out-of-state same-sex couples, claiming that a Massachusetts marriage law
-- enacted in 1913 but not enforced for at least several decades2 -- authorized his
actions. This “1913 law” says that an out-of-state couple may not marry in
Massachusetts if their marriage is “prohibited” in their home state.

Believing that the Governor’s actions were discriminatory, GLAD filed a lawsuit,
Cote-Whitacre v. Dept. of Public Health, on behalf of 8 out-of-state same-sex
couples who either had married or wanted to marry in Massachusetts. On March
30, 2006, the Massachusetts Supreme Judicial Court (SJC) agreed with GLAD
that Massachusetts’ interpretation of this law was overbroad and denied the
equal protection of the law to some out-of-staters.3 Those who can show that
their home states’ laws (including their statutes, constitutional provisions, and
controlling appellate decisions) do not expressly prohibit them from marrying at
home are eligible to marry in Massachusetts.

The SJC then invited couples from New York (and Rhode Island) to prove to a
Massachusetts trial court that they could meet this new test for marriage in
Massachusetts. Before the New York couples had the opportunity to do that, the
New York Court of Appeals ruled in Hernandez v. Robles,4 that same-sex
couples are prohibited from marrying in New York. The New York high court
decided that case on July 6, 2006.

Based solely on the July 6, 2006 decision in Hernandez, Massachusetts Superior
Court Judge Thomas Connolly ruled on September 29, 2006, that New York
same-sex couples could not marry in Massachusetts after July 6, 2006.5

Through further litigation, GLAD has now obtained an amended and final
judgment in the case that makes clear that New York same-sex couples who
married in Massachusetts before July 6, 2006 should never have been barred
from marriage in Massachusetts by the “1913 law,” and thus, couples who

2 M.G.L. c. 207, §§11-12 (the “1913 law”)
3 See http://www.glad.org/marriage/Cote-Whitacre/CWDecision.pdf.
4 See Hernandez v. Robles, 7 N.Y.3d 338 (2006).
5 See http://www.glad.org/marriage/Cote-Whitacre/9_29_06.pdf.
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actually married in Massachusetts from May 17, 2004 to July 6, 2006 have fully
valid marriages even if they never expressed an intent to reside in
Massachusetts after the marriage.

What did the Court actually decide?

The trial court determined that, prior to July 6, 2006, Massachusetts law would
have permitted a couple from New York to receive a Massachusetts marriage
license even if they were of the same-sex and even if they did not express an
intent to reside in Massachusetts after the marriage.

In essence, the trial court confirmed that New York’s statutes, constitutional
provisions and controlling case law contained no explicit prohibition on the
marriage of New York same-sex couples prior to July 6, 2006.

The legal papers underlying the Court’s amended and final judgment are
available at http://www.glad.org/marriage/Cote-Whitacre/CWAssentedtomotion.pdf.

Notably, the memorandum explaining why no New York statute, constitutional
provision or controlling case law contained any explicit prohibition on the
marriage of same-sex couples prior to July 6, 2006 is attached as Exhibit B to
these legal papers.

WHAT DOES THIS DECISION MEAN FOR ME?

Does the decision address the status of New Yorkers who married their
same-sex partners in Massachusetts after fully disclosing their residence
in New York and their intent to return to New York after the marriage?

Yes. This decision confirms that, prior to July 6, 2006, Massachusetts should not
have stopped or tried to stop New York same-sex couples from marrying in
Massachusetts solely because they were of the same sex. Thus, the marriages
of New York same-sex couples are validated by this decision provided:

 They were otherwise qualified to marry in Massachusetts.
 They fully disclosed their residence in New York and their intent to return

to New York after marriage.
 The marriage occurred prior to July 6, 2006.

Does the decision address the status of New York residents who married
their same-sex partners in Massachusetts after truthfully saying on their
marriage applications that they intended to reside in Massachusetts?

Not directly. Massachusetts has always permitted out-of-state same-sex couples
to marry in Massachusetts so long as they expressed an intent to reside in
Massachusetts afterwards. Thus, the marriages of same-sex couples who
expressed an intent to reside in Massachusetts were not directly addressed by
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the Massachusetts court. However, see the next question for additional
information for those couples who have not yet carried through on their intent to
reside in Massachusetts.

What is the status of the marriages of New Yorkers who indicated an intent
to move to Massachusetts but haven’t?

For the pre-July 6, 2006 marriages, though the matter is not free of doubt,
there is reason to believe that those marriages are valid from Massachusetts’
perspective -- whether or not the couple can demonstrably prove that their intent
was truthful at the time it was made6 -- because the statement of intent should
never have been demanded from those New York same-sex couples.
For post-July 6, 2006 marriages, the matter is even less clear because the
meaning of the language in the marriage application, “I intend to reside in
[Massachusetts]”, is not defined in Massachusetts law.

For couples (both pre- and post-July 6, 2006) who indicated an intent to reside in
Massachusetts, but haven’t yet satisfied that condition, it is always good to be
able to prove the truthfulness of their intent. The safest course for couples in this
predicament is to follow through on their stated intent by, for example, actually
moving to Massachusetts. At a minimum, preserving evidence of the steps the
couple may have taken to relocate to Massachusetts (e.g., evidence of a
job/house search, transfer of bank accounts, etc.) is also a good idea, especially
if the couple does not end up making the move due to changed factual
circumstances.

Negative consequences may flow from a couple’s inability to prove the
truthfulness of their stated intent. If the question were ever called, a couple
unable to prove the truthfulness of their intent may be deemed to have married
based upon a fraudulent statement of intent. This creates a defect in the
marriage if the fraudulent statement was central to the couple’s ability to marry.
In this worst case scenario – i.e., where a couple marries after falsely stating an
intent to relocate to Massachusetts – the marriage might be deemed “voidable,”
which means it is capable of being declared “void” by a court, but unless that
happens, the marriage continues to function as a valid marriage. This means
that one of the parties could at some point challenge the validity of the marriage.
Nevertheless, until a court annuls a marriage or declares it to be invalid, it is
presumed to be valid.

In addition, marrying under false pretenses is a serious matter that may expose
the couple to a fine of up to $100,7 and it could still cast a legal cloud over the
marriage outside Massachusetts, arguably making it harder to obtain respect for
the marriage elsewhere.

6 See Cote-Whitacre v. Dept. of Pub. Health, 446 Mass. 350, 361 n. 10 (2006) (“[F]raud that goes to the
essence of a marriage contract renders a marriage ‘voidable.’”) (citation omitted).
7 M.G.L. ch. 207, § 52.

Deleted: ¶
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Does this decision mean that New York same-sex couples can now marry
in Massachusetts?

No. New York same-sex couples became ineligible to marry in Massachusetts
starting on July 6, 2006. Unless the couples express an intent to reside in
Massachusetts after the marriage, or New York law changes or the “1913 law” is
repealed, New York same-sex couples can not marry in Massachusetts.

Does this decision mean that New York city and town clerks will issue
marriage licenses to same-sex couples in New York?

No. The Massachusetts court’s decision validates the marriages of New York
same-sex couples who married in Massachusetts between May 17, 2004 and
July 6, 2006. This decision does not and could not change New York’s laws.
Those who want to help change New York law should contact Empire State Pride
Agenda (http://www.prideagenda.org).

Will this decision lead the New York Legislature to pass marriage
legislation to expressly authorize same-sex couples to marry in New York?

GLAD and the Empire State Pride Agenda are hopeful that the New York
Legislature will see the unfairness of New York’s current marriage laws more
clearly as greater numbers of married same-sex couples live and work in New
York. The Legislature, as well as the couples’ families, neighbors, friends and
co-workers, will have an even better opportunity to see that marriage equality is
good for those couples and harms no one else. Those who want to help educate
the New York Legislature on why New York should stop denying marriage to
loving and committed same-sex couples should contact the Empire State Pride
Agenda (http://www.prideagenda.org).

RESPECT FOR THE MARRIAGE

If my partner and I married in Massachusetts (or Canada), will our marriage
be respected in New York?

Even though New York presently does not allow same-sex couples to marry in
New York, there are good reasons to think that a valid marriage in
Massachusetts (or Canada) by a same-sex couple will be respected in New York.
New York follows the longstanding legal tradition that states respect marriages
legally celebrated in other jurisdictions unless the marriage runs contrary to a
strong public policy of the state.

Thus far, many public and private entities in New York have respected the valid
marriages of same-sex couples or have expressed their willingness to do so. For
positive examples of New York’s recognition of out-of-state marriages, see
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Lambda Legal’s Report entitled, Respect in New York for Out-Of-State Marriages
of Same Sex Couples.8

Yet, legal uncertainty remains in this area, and for the moment, legal questions
about marital respect will likely be handled on a case-by-case basis. As same-
sex, married New York couples encounter instances of respect (or lack of
respect) for their marriages in New York, GLAD encourages them to contact
Lambda Legal at 212-809-8585 or the ACLU LGBT & AIDS Project at 212-549-
2627.

What if our marriage is disrespected at home?

New York couples who married in Massachusetts (or Canada) are pioneers of a
sort, navigating uncharted legal territory. Married same-sex couples inevitably
serve as “ambassadors” to the non-gay world, demonstrating that families
headed by same-sex couples exist and explaining why these families need the
protections of law many other families take for granted. How couples respond to
the disrespect of their marriages must be strategic and calibrated to the situation
at hand in order to establish lasting change. Many effective options exist to
advocate for equality, and we will need to decide wisely about what to do (and
when) in order to gain marriage rights and keep them.

If you encounter disrespect, please contact Lambda Legal at 212-809-8585 or
the ACLU LGBT & AIDS Project at 212-549-2627 as they can assist you in
sorting out the best options for gaining respect for your marriage.

What should we say if someone questions our marriage’s validity because
Massachusetts used its “1913 Law” to try to stop us from marrying in the
first place?

If you married in Massachusetts prior to July 6, 2006, and anyone questions the
validity of your marriage based on Massachusetts’s prior enforcement of the so-
called “1913 law,” you might consider showing those making that incorrect
assertion the legal papers that explain the trial court’s recent action
(http://www.glad.org/marriage/Cote-Whitacre/CWAssentedtomotion.pdf) along
with a copy of the Court’s final judgment (http://www.glad.org/marriage/Cote-
Whitacre/AmendedFinalJudgment.pdf).

What can we do to protect ourselves now in case our marriage is
disrespected in the future?

Given the present legal landscape, married same-sex couples should take all
available steps to make sure they can access basic legal protections for their
relationship in the event their marriage is disrespected. This means that couples

8 See http://www.glad.org/marriage/Cote-Whitacre/MarriageRecognitionFactSheet.pdf.



7

should do everything they could have done to protect their relationship and family
before marriage became an available option.

Protecting your relationship and your family is obviously important and means
that you should consult a qualified attorney in your area for advice on your
particular situation, especially since the legal options vary widely from jurisdiction
to jurisdiction. For more information, see GLAD’s publication, Legal Planning for
Same-Sex Couples, at: http://www.glad.org/rights/Legal_Planning_for_Couples.pdf.
GLAD also has sample legal planning documents that you can obtain by calling
the Legal InfoLine at 1-800-455-GLAD (4523).

If my partner and I married in Massachusetts, will our marriage be
respected in states other than New York and Massachusetts?

It depends. Each state has the power to decide whether to respect a marriage
legally celebrated in another state. Some state and local governments will
accept these marriages, but it is highly likely that others will not. Certainly,
governmental respect may be inconsistent, respecting families for purposes of
some programs, but not for others. It will be nearly impossible to predict what
marital protections will be available under what circumstances in any given state
or instance. It will take some time to resolve these issues, and in the meantime,
same-sex couples who marry in Massachusetts will face many legal questions
and uncertainties.

If your primary purpose for getting married in Massachusetts was to access legal
protections at home or elsewhere, you should be aware that your ability to obtain
those protections is not as clear as it should be. As a result, it is still particularly
important to take all other available steps to protect your relationship and your
children.

If my partner and I married in Massachusetts (or Canada), will my marriage
to a same-sex partner be respected by the federal government?

No. The federal government has a discriminatory law in place that restricts
marriage to a man and a woman for all purposes under federal law. Therefore,
the federal government will not currently extend to legal spouses of the same sex
approximately 1,138 federal benefits, protections and responsibilities applicable
to spouses in a different-sex marriage. This federal discrimination encompasses
federal taxes, employment protections, Social Security, immigration, veterans’
benefits and many other issues.

What happens if we married and now need to break up?

Though no one wants to think about divorce when they marry, divorces will be a
fact of life for same-sex couples just as they have been for different-sex couples.
If a couple who married in Massachusetts (or Canada) reaches the point where



8

they have decided to dissolve their relationship, the couple must divorce to end
the marriage. The problem is that if they live in a state that doesn’t recognize the
marriage, then it is uncertain whether that state will grant the couple a divorce.

The only state that we are certain will grant a divorce is Massachusetts.
Massachusetts requires one year of residency in order to begin divorce
proceedings, and so this obviously can pose serious problems for out-of-state
couples who wish to end their relationship. There may be some legal steps that
the couple can take in their own state to limit the future impact of the marriage,
but the marriage itself will remain in force until the couple divorces. For more
information about divorce see GLAD’s publication, Separation, Divorce and
Marriage Equality.9 If you live in New York and need to divorce, please contact
Lambda Legal at 212-809-8585 or the ACLU LGBT & AIDS Project at 212-549-
2627.

Will I need to tell people that I am married?

Yes. If you marry in Massachusetts, you will be legally married, and your
marriage will be a matter of public record. You will need to describe yourself
accordingly, such as on applications or forms relating to employment, insurance,
credit, mortgages, medical treatment, adoption home studies, etc. This principle
of universal disclosure applies even in states that have discriminatory laws and
practices in place and even on federal government forms like those relating to
taxes, immigration, social security, and others. By indicating on government
forms in some fashion that you are married to someone of the same sex, you
avoid the risk that your answer could be considered dishonest or fraudulent or
could potentially expose you to fines or other penalties.

What can we do to help ensure respect for our marriage at home?

There are many ways for married couples to advance respect for their own
marriage, while simultaneously playing a critical role in the struggle for full
equality for all LGBT people, including advocacy, education, lobbying and
legislative action. Couples should join with Empire State Pride Agenda
(www.prideagenda.org) to educate the public, mobilize supporters, and lobby the
state legislature.

Having more married same-sex couples in a state can be a powerful educational
tool in and of itself because it helps others in the state put a face on what
marriage means to LGBT families and their communities. Massachusetts’
experience with marriage has shown that the way to change public opinion is to
show people that same-sex couples make the same kinds of commitments to
each other that different-sex couples make. In most cases, winning the hearts
and minds of our communities is more likely to be achieved by making our

9 See http://www.glad.org/marriage/Separation_Divorce_and_Marriage%20Equality.pdf
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relationships more visible and directly advocating for the recognition of our
relationships than through litigation.

Another way you can help is by sharing your experience with GLAD, Lambda
Legal and the ACLU LGBT & AIDS Project. This will help these organizations
assess the developing legal landscape for same-sex married couples:

 GLAD: www.glad.org, Legal InfoLine 800-455-GLAD (4523)
 Lambda Legal: www.lambdalegal.org, Legal Help Desk 212-809-8585
 ACLU LGBT & AIDS Project: www.aclu.org/lgbt, 212-549-2627

* * *
This is a rapidly evolving area of new law in which we do not yet have a
great deal of guidance as to the application and implementation of the law.
Therefore, please remember that the information provided here is tentative
and that circumstances may change rapidly. It is important to make an
informed choice about whether to enter into a marriage based on your
relationship with your partner and the unique circumstances of your life.
Assuming your home state is New York, you should consult a New York
attorney before entering a marriage in Massachusetts. The provision of
this information is not meant to create an attorney-client relationship.
Check our website, www.glad.org, for the latest information.

If you have questions about this publication, other legal issues or need
lawyer referrals, call GLAD’s Legal InfoLine weekdays between 1:30 and
4:30 p.m. at: (800) 455-GLAD (4523) or (617) 426-1350.

Gay & Lesbian Advocates & Defenders (GLAD) is the leading legal rights
organization in New England dedicated to ending discrimination based on
sexual orientation, HIV status and gender identity and expression.
Through impact litigation, education and public policy work, GLAD seeks
to create a better world that respects and celebrates diversity—a world in
which there is equal justice under law for all.

GLAD’s Legal InfoLine and publications are provided free of charge to all
who need them. We hope that those who are able will make a contribution
to ensure that GLAD can continue the fight for equal justice under the law.

To make a tax-deductible contribution, log on to www.glad.org, or call us at
(800) 455-GLAD (4523) with your credit card, or mail your check, payable to
GLAD to 30 Winter Street, Suite 800, Boston, MA 02108. If your workplace
has a matching gift program, please be sure to have your donation
matched. Please contact us if you would like more information on
becoming a GLAD partner.

Thank You!


