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INTRODUCTION 

The Bipartisan Legal Advisory Group (“the House”), in moving to dismiss, 

fails to advance any substantial justification for Congress’s across-the-board 

denial of federal recognition of Plaintiffs’ marriages.  Indeed, the House 

effectively concedes that it cannot prevail if the discrimination at issue is 

subjected to anything more than minimal rational-basis scrutiny.  But heightened 

scrutiny is clearly required and, in any event, the proffered justifications are so 

weak and illogical that even applying rational-basis scrutiny cannot render DOMA 

section 3 (“DOMA”) constitutional.  See Gill v. Office of Pers. Mgmt., 699 F. Supp. 

2d 374, 396 (D. Mass. 2010) (“Gill”). 

The central flaw in all of the House’s arguments is a failure to understand 

the nature of the law at issue.  Again and again, the House sounds as if it were 

defending the decision of a sovereign State not to begin allowing same-sex 

couples to marry.  It relies, for example, on Baker v. Nelson, which involved a 

state’s refusal to marry a same-sex couple, and makes countless arguments 

about why letting same-sex couples marry is a bad idea.  But that is not the issue.   

The issue here is whether Congress was constitutionally justified in refusing to 

treat actual married same-sex couples as married, for all federal purposes.   

As Plaintiffs have already argued, the difficulty of mounting a defense of 

that law begins with the principle that, in our constitutional system, it is the states 

that decide which couples may marry and under what circumstances a marriage 

may end.  Despite that bedrock feature of our federal scheme, the House argues 

at length that Congress could “rationally” have drawn the conclusion that letting 

same-sex couples marry is a bad idea.  But Congress does not get to make that 
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judgment.  And even if there were a basis for Congress to implement its own 

preferences about marriage policy, the House papers over an additional problem 

with its attempted justifications:  the Plaintiffs are already married.  The question 

thus becomes what federal interest is served by denying federal recognition to 

marriages that states have already created and are continuing to create – not 

what justifications might exist for Congress’s abstract preference that same-sex 

couples not marry in the first place.  That denial obviously harms the Plaintiffs 

involved and their families.  And even if one were to credit the notion that the 

existence of married same-sex couples somehow adversely affects the behavior 

of opposite-sex couples (and we do not), it is hard to see how such an effect is 

ameliorated by mistreating a class of actual married couples at the federal level, 

permanently subjecting them to second-class status. 

Perhaps the most outrageous argument made by the House is its plea to 

allow the issues presented here to be decided democratically.  Plaintiffs’ home 

states have already decided, very democratically, that they should have equal 

access to marriage rights.  The purpose of DOMA is to overrule (to the extent 

possible at the federal level) such democratic decisions made by the very state 

governments entrusted under our constitutional system with authority over 

family law.  Such an effort is plainly unconstitutional.   

ARGUMENT 

I. PLAINTIFFS’ EQUAL PROTECTION CLAIMS REQUIRE, AND FAIL, 
HEIGHTENED SCRUTINY. 

As Plaintiffs explained in their Motion for Summary Judgment and Reply in 

Support (“MSJ” and “MSJ Reply”), DOMA should be subject to heightened 
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scrutiny on two independent grounds.  First, DOMA warrants heightened scrutiny 

because it discriminates on the basis of sexual orientation.  The Court should join 

the supreme court of this state, and the President and the Department of Justice, 

in finding that sexual orientation is a suspect classification.  See MSJ 15-16.  The 

two traditional factors on which courts typically focus in making this 

determination, (1) a history of discrimination and (2) the ability to participate fully 

in society, strongly favor Plaintiffs, as the House does not seriously dispute.  MSJ 

at 19-20; MSJ Reply at Parts II.A.2 & II.A.3.  The two other factors that courts 

sometimes consider, (3) minority status or political powerlessness and (4) 

immutability, likewise favor Plaintiffs.  MSJ at 21-27; MSJ Reply at Parts II.A.4 & 

II.A.5.  Second, DOMA should also be subject to heightened scrutiny because it 

disparately burdens Plaintiffs’ fundamental right to maintain the integrity of their 

families.  See MSJ at 27-30;  MSJ Reply at Part II.B.1 

DOMA cannot survive any degree of heightened review.  MSJ at 30-31.  

Indeed, the House makes no cognizable effort to contend otherwise, let alone 

build a record to support its assertion.  MTD at 30 n.6.  That is fatal to its case, 

                                                 
1 The House overstates the handful of cases from Article III courts to address 
Section 3 of DOMA.  See House’s Motion to Dismiss Memorandum (“MTD”) at 21.  
The plaintiffs in Smelt v. County of Orange, 374 F. Supp. 2d 861 (C.D. Cal. 2005), 
were not married and had not been denied any federal rights or benefits, and the 
Ninth Circuit vacated the case on precisely that basis.  See Smelt v. County. of 
Orange, 447 F.3d 673, 682 (9th Cir. 2006), cert. denied, 549 U.S. 959 (2006).  
Sullivan v. Bush, No. 04-21118 (S.D. Fla. Mar. 16, 2005) (ECF No. 68), was never 
litigated on the merits because the plaintiffs voluntarily withdrew their complaint.  
Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 2005), the only Article III case to 
actually litigate the constitutionality of DOMA on the merits before Gill, 
predominantly addressed Section 2 of DOMA (not challenged here), assuming 
incorrectly that review of Section 3 of DOMA was precluded under Supreme Court 
precedent.  See Part III infra.  To the extent Ake addressed the merits of Section 3 
in dicta, its reasoning is unpersuasive for the reasons stated herein. 
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because a classification subject to heightened scrutiny must be supported by 

actual evidence showing a nexus to the claimed interest, rather than mere 

argument.  See MSJ Reply at Part III.  To the extent heightened scrutiny applies, 

DOMA must therefore be struck down. 

II. DOMA FAILS RATIONAL BASIS REVIEW. 

A. The House Must Show A Logically Rational And Factually Plausible 
Connection Between DOMA And Legitimate Federal Goals. 

Even if rational basis review applies to Plaintiffs’ claims, the House must 

do more than offer platitudes and political talking points in support of the 

rationales it offers.2  As Plaintiffs explained in the Motion for Summary Judgment, 

rational basis review, while less rigorous than heightened forms of scrutiny, still 

contains three meaningful requirements – legitimacy, logical consistency, and 

factual plausibility – to ensure that laws are not enacted for arbitrary or improper 

purposes.  A law’s (1) purpose must be legitimate to begin with, see City of 

Cleburne v. Cleburne Living Center, 473 U.S. 432, 448 (1985); (2) the law must 

bear a logical relationship to the purpose it advances, Romer v. Evans, 517 U.S. 

620, 632-33 (1996); and (3) although the government has more leeway to choose 

among uncertain or disputable facts, it may not rely on factual assumptions that 

exceed the bounds of rational speculation or are outright counterfactual.  See 

Lewis v. Thompson, 252 F.3d 567, 590 (2d Cir. 2001); see generally MSJ at Part 

II.B and cases cited therein.   

                                                 
2 The House’s briefing divided across two briefs (its Motion to Dismiss and its 
Opposition to Plaintiffs’ Motion for Summary Judgment) its discussion regarding 
the legitimacy and rationality of various interests asserted on behalf of DOMA.  In 
the interests of avoiding duplicative briefing, Plaintiffs have consolidated the 
entire discussion into their Opposition to the House’s Motion to Dismiss. 



5 

Disregarding the cases cited by Plaintiffs demonstrating that rational basis 

review is not toothless, the House insists that DOMA is entitled to a high degree 

of deference, analogizing it to federal regulatory and benefits schemes where 

“Congress had to draw the line somewhere,” such that some over- or under-

inclusiveness is inevitable and therefore permissible unless it is “patently 

arbitrary or irrational.”  House’s Motion to Dismiss (“MTD”), at 32 (citing 

Matthews v. Diaz, 426 U.S. 67, 83 (1976); FCC v. Beach Commc’ns, Inc., 508 U.S. 

307 (1993)).  Leaving aside that DOMA is “patently arbitrary [and] irrational” for 

reasons discussed in Parts I.C and I.D, such “draw the line somewhere” cases 

are unhelpful in informing the application of rational basis review to DOMA. 

That is true for two reasons.  The first is that judicial deference to 

Congressional line-drawing rests upon the fact that the nature of the interests 

typically at issue in such cases – how best to effectuate a particular 

Congressional policy in the program for which Congress drew a particular line – 

is the sort of policy decision that does not lend itself easily to judicial second-

guessing.  Thus, Congress may make policy judgments about which types of 

franchising rules will most effectively advance its policy goals for cable 

television, see FCC v. Beach Communications, Inc., 508 U.S. 307 (1993), just as it 

is the best judge of which allocation of Medicare and Social Security funds will 

best advance the purposes of the Medicare and Social Security programs.  See 

Mathews v. Diaz, 426 U.S. 67, 84 (1976) and Schweiker v. Wilson, 450 U.S. 221, 

238-39 (1981).  Courts, understandably, are reluctant to conclude that Congress 

made the wrong policy choices.  But neither the scope of DOMA nor the interests 
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asserted on its behalf fit this mold.  DOMA is not a line-drawing statute that 

excludes same-sex married couples from a particular federal right or program, it 

sweeps across every federal right and program.  And its reasons for doing so 

have nothing to do with the idiosyncratic policy interests advanced by any of the 

one-thousand-plus federal laws it amends – the House does not contend, for 

instance, that there is any real tax-policy-related reason to exclude married same-

sex couples from joint filing, or any goal of the Social Security program that is 

rationally effected by excluding widowed gay and lesbian elders from marriage-

based Social Security benefits.  Rather, Congress’s and the House’s rationales 

for DOMA are sweeping, global arguments about family law and marital 

recognition – precisely the sort of rationales where the federal government’s role 

in our constitutional scheme does not entitle it to deference, see Part II.B infra, 

and which courts are competent to evaluate for logic and legitimacy. 

Second, DOMA was not a case where line-drawing was the inevitable 

consequence of implementing a federal program, but rather a discrete and 

affirmative change in the law to exclude persons who would have otherwise 

become eligible for various rights and benefits.  Before DOMA, the longstanding 

federal practice (in many cases expressly incorporated into federal law) was for 

the federal government to accept state marital status determinations.  See MSJ at 

31-37.  The “line” was already drawn before DOMA was enacted – marriage for 

federal purposes meant whatever it meant under state law – and persons like 

Plaintiffs were on the “married” side of it.  Id.  Unlike cases where some cut-off is 

inevitable, therefore, Congress did not have to “draw the line somewhere” to 
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“delineate the boundaries of the institution of marriage.”  MTD at 32.  DOMA 

consciously and deliberately created a distinction (among marriages) where none 

had existed before.3  Thus, DOMA presents a classic case where a law creates a 

difference among a class of people that are identically situated (same-sex and 

opposite-sex couples that are legally married) and then mandates disparate 

treatment between those two classes.  The House must justify that specific 

disparity, and must do so using logically sound and factually plausible 

arguments.  For the reasons explained below, it cannot. 

B. “Defining” Who Is Married And What Marriage “Means” Are Not 
Legitimate Federal Purposes. 

To survive rational basis review, a federal law’s purpose must be “properly 

cognizable” by Congress and “relevant to interests” it has the “authority to 

implement.”  Cleburne, 473 U.S. at 448; Bd. of Trs. of the Univ. of Ala. v. Garrett, 

531 U.S. 356, 366-67 (2001).  Plaintiffs’ Motion for Summary Judgment 

demonstrated that a separate federal “definition” of marriage distinct from state 

law is historically unprecedented and contrary to the traditional division of power 

between the states and the federal government.  Determining the eligibility 

criteria for marriage is, and always has been, a question of state rather than 

federal concern.  See MSJ at Part III.A.  This has two consequences:  first, the 

federal government cannot assert a free-standing interest in using DOMA to 

                                                 
3 The House’s distinction between “opposite-sex” and “same-sex” marriage as 
separate institutions is puzzling at best.  Plaintiffs’ home states have not created 
a separate institution called “same-sex marriage.”  These states have simply 
extended marriage – as it already existed – to a new class of people, just as 
states have done many times before in our history.  See Expert Affidavit of Nancy 
F. Cott (“Cott Aff.”), Dkt. No. 75, ¶¶ 24-57. 
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regulate marriage in accordance with its own policy preferences; and second, the 

House’s other rationales must be subjected to close scrutiny.  See MSJ at 32-33.   

Given the clear history of marriage as a quintessentially state question, one 

would expect the House to try to identify some interest supporting the law that 

sounds in properly federal policy objectives.  The House instead does the 

opposite, doubling down on the assertion that Congress could legitimately use 

federal laws and programs to advance Congress’s preferred family law policies.  

See MTD at 34-35 (“‘nurturing’ the foundational institution of marriage”); id. at 43 

(preventing a “weaken[ing of] society’s understanding of the importance of 

marriage for children”); id. at 46-52 (encouraging heterosexual family law 

arrangements).  But for the reasons explained in Plaintiffs’ Summary Judgment 

Motion, a bare interest in countermanding the family law decisions of states with 

which Congress disagrees is not a policy objective “properly cognizable” by the 

federal government nor “relevant to interests” it “has the authority to implement.”  

Garrett, 531 U.S. at 366 (quoting Cleburne, 473 U.S. at 441).   

The House tries to escape this problem by arguing that “States maintain 

their power to define marital relationships” and that DOMA merely sets a 

“definition of marriage . . .for federal law purposes.”  House Opposition to MSJ 

(“MSJ Opp.”) at 30.  But this conflates two very distinct questions – Congress’s 

Article I authority to enact legislation in particular subject areas, and the policy 

objectives that Congress can properly rely upon as a basis for drawing invidious 

classifications within such legislation.  Congress may have Article I authority to 

define the eligibility criteria for federal programs.  But it does not follow that 
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Congress can use those eligibility criteria to discriminate against a class of 

people, and then invoke as its “legitimate” objective in defense of such 

discrimination (instead of a federal policy objective) its bare desire to undermine 

and countermand the family law policies of states that Congress disagrees with.  

But that is precisely the reasoning underlying most of the House’s arguments. 

The House seeks to brush off DOMA’s radical break from federalist history, 

asserting that “[n]ovelty does not amount to irrationality.”  MSJ Opp. at 28.  But 

historically anomalous forms of discrimination raise an inference of improper 

purpose requiring closer judicial scrutiny than legislation enacted in the usual 

course.  See Romer, 517 U.S. at 633 (the “absence of precedent for” an invidious 

classification “is itself instructive; ‘[d]iscriminations of an unusual character 

especially suggest careful consideration to determine whether they are 

obnoxious to the constitutional [equal protection] provision’”) (quoting Louisville 

Gas & Elec. Co. v. Coleman, 277 U.S. 32, 37-38 (1928)). 

The House’s main argument, however, is that DOMA is not unique because 

the federal government has enacted marriage-related legislation in the past and 

because other federal laws mentioning marriage were enacted against the 

backdrop assumption that same-sex couples would not be permitted to marry 

under state law.  See MSJ Opp. at 28-29.  Neither argument helps the House’s 

case.  First, the House’s historical precedents prove that marriage is not a federal 

issue:  they all involve the federal intervention in marriage regulation where there 

was no state government with jurisdiction.  The federal regulation of marriage in 

the territories and the occupied former Confederate states during Reconstruction, 
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MSJ Opp. at 28-29, were both narrow instances where Congress exercised the 

police power directly.  See SN-AF, Dkt. No. 62, ¶ 14; Expert Affidavit of Nancy F. 

Cott (“Cott Aff.”), Dkt. No. 75, ¶¶ 74-80; Second Affidavit of Gary Buseck (“Second 

Buseck Aff.”), Ex. B (Cott Dep. Tr. 59: 24) (federal government acted where there 

“was no state to conduct jurisdiction over marriage”).  The Bureau of Indian 

Affairs’ “work[] to support” marriages among American Indians, MSJ Opp. at 29, 

likewise involves a case where state jurisdiction is absent.  See Three Affiliated 

Tribes of Fort Berthold Reservation v. Wold Engineering, 476 U.S. 877, 890 (1986) 

(striking down attempt to impose state family law on citizens of Indian nations as 

inconsistent with federal interest).  Because there is no general federal police 

power, the obscurity of the House’s historical examples only prove the absence 

of a freestanding federal interest in, or history of, regulating marriage. 

The House does no better with the argument that Congress’s previous 

legislation “granting benefits and imposing burdens on marriages and spouses” 

had been enacted against the backdrop of an “implicit understanding” excluding 

same-sex couples.  See MSJ Opp. at 29-30.  The House points to nothing 

whatsoever to suggest that the multiplicity of federal laws that reference or 

incorporate marriage have ever – at any point in our nation’s history prior to 

DOMA – been used as a means for Congress to regulate marriage, as opposed to 

as a criterion to administer a particular federal statute, program, or benefits 

scheme.4  Indeed, prior to and apart from DOMA, federal law had always either 

                                                 
4 In parallel cases, the House has also pointed to federal statutes that impose 
additional eligibility requirements, beyond being married, for particular marriage-
based rights or programs.  See, e.g., 8 U.S.C. § 1186a(b)(1)(A)(i) (limiting 
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explicitly or implicitly directed that “marriage” meant whatever it meant under the 

law of a couple’s state of residence, even in the face of other, often dramatic, 

variations in state laws.  See MSJ at 35-36. 

C. Congress’s Stated Purposes For DOMA Are Either Irrational Or 
Illegitimate. 

Of the reasons for DOMA articulated in the official legislative history, the 

House tries to defend only two – promoting “responsible procreation and child-

rearing” and protecting the public fisc.5  Neither justification can support the law. 

1. Discriminating Against Married Same-Sex Couples Does Not 
Promote “Responsible Procreation and Childrearing.” 

The House argues that the goal of “responsible procreation and 

childrearing” could indicate that Congress was motivated by a desire to “foster 

marriages that provide children with parents of both sexes.”  MTD at 46.  On its 

                                                                                                                                                             
immigration sponsorship rights to non-fraudulent marriages); 26 U.S.C. § 7703(b) 
(limiting certain tax rights to married couples that are cohabiting); 42 U.S.C § 
416(a)-(c); 5 U.S.C. §§ 8101(6), 8101(11), 8341(a)(1)(A)-(a)(2)(A) (Social Security 
benefits and laws governing benefits for federal workers require not only a lawful 
marriage, but also certain other criteria (such as having been married for some 
period of time, children, or cohabitation or mutual support)).  Such eligibility 
criteria are fundamentally different in kind from DOMA.  Within the context of 
particular federal programs, it is unsurprising that the federal government may 
conclude that the goals of those specific programs are appropriately targeted at 
subsets of married couples – it may make sense, for instance, to limit 
immigration sponsorship rights to couples that did not marry for that exact 
purpose, or to limit joint tax filing (which reflects an assumption of shared 
income and expenses) to couples that in fact live together.  The purpose of such 
‘marriage plus something else’ criteria is not to define who is and who is not 
married, but rather to make specific programs work better, such as by preventing 
fraud.  No such argument can be made for DOMA, which indiscriminately sweeps 
across the entire U.S. Code, not to advance the goals of any particular program, 
but rather to override states’ decisions about who is married. 
5 Plaintiffs stand on their prior briefing with respect to the other justifications 
articulated by Congress that the House does not seek to defend, such as 
“defending” “traditional” marriage and “morality.” 
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face, this is a circular platitude.  Congress must do more to justify DOMA than 

express a preference for different-sex couples as parents.  See MSJ at 49-50. 

What the House may be trying to suggest is that Congress could have 

reasonably believed parenting by same-sex couples to be less desirable than 

parenting by different-sex couples and used DOMA to discourage the former.  But 

that purpose would directly subject the law to heighted scrutiny.  The decision of 

whether to “bear or beget a child” indisputably implicates a fundamental right.  

See Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Skinner v. Oklahoma ex rel. 

Williamson, 316 U.S. 535, 541-42 (1942).  Denying federal recognition to all 

marriages among same-sex couples, for the purpose of discouraging such 

couples from having children, unquestionably subjects to a disparate burden the 

right recognized in Eisenstadt, Skinner and many other cases.6  See MSJ at 45; 

MSJ Reply at Part II.B.  And since the House presents no admissible evidence in 

support of its opposition to same-sex parenting, see MSJ Reply at Parts I.A and 

III, DOMA automatically fails such heightened scrutiny.  

But this rationale fails rational basis review as well.  Congress’s belief that 

gay and lesbian couples make inferior parents cannot withstand any level of 

scrutiny.  In fact, it contradicts the overwhelming consensus of the medical, 

psychological and social welfare communities.  See MSJ at 41.  The Justice 

                                                 
6 The House suggests that Congress’s view of gay and lesbian families was 
supported by the prevailing social scientific literature at that time, see MTD at 48 
& n.11, but then cites to statements from 2004 – eight years after DOMA was 
enacted.  And virtually all of the materials referenced deal with the benefits of 
two-parent marriage generally – not, as the House implies, different-sex marriage 
only.  See Note 9, infra.  In light of these facts, it is unsurprising that the House 
barely argues that DOMA could withstand any form of heightened review – such 
an argument in fact would not be remotely credible. 
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Department acknowledged this consensus long before it stopped defending 

DOMA, as did the state Supreme Court in Kerrigan v. Commissioner of Public 

Health, 957 A.2d 407, 475 (Conn. 2005), Judge Tauro in Gill, 699 F. Supp. 2d at 

388-89, and many other courts.  See MSJ at 41.  Plaintiffs have also submitted 

evidence documenting this consensus through the expert testimony of Dr. Lamb.7  

See Expert Affidavit of Michael Lamb, Ph.D. (“Lamb Aff.”), Dkt. No. 71, ¶¶ 28-31; 

Supplemental Affidavit of Michael Lamb, Ph.D. (“Lamb Supp. Aff.”), ¶ 24.8   

In response, all that the House has offered up is an assortment of 

polemical articles, written mostly by lawyers and activists opposed to the 

extension of marital rights to same-sex couples, along with various statements of 
                                                 
7 The Court may, in appropriate circumstances, consider evidence of legislative 
facts outside the pleadings in deciding a motion to dismiss.  Legislative facts are 
those “which have relevance in legal reasoning and the lawmaking process” as 
opposed to adjudicative facts, which are “the facts of the particular case.”  Fed. 
R. Evid. 201, advisory committee’s note.  A court may take judicial notice of 
legislative facts and indeed is “unrestricted in [its] investigation and 
conclusion.”  Id. (quoting Edmond Morgan, Judicial Notice, 57 Harv. L. Rev. 269, 
270-71 (1944)).  As the House has acknowledged in parallel litigation, issues such 
as the “relative merits of parenting by same-sex and opposite-sex couples, and 
the relative mutability of sexual orientation” are “paradigmatic issues of pure 
legislative fact.”  House Opposition to Motion to Strike, Windsor v. United States, 
No. 1:10-cv-8435 (S.D.N.Y. Aug. 19, 2011 ) (Dkt. No. 69).  Of course, under 
heightened scrutiny, the government bears the burden to prove an “exceedingly 
persuasive” and “genuine” justification, not one “hypothesized or invented post 
hoc in response to litigation.”  United States v. Virginia, 518 U.S. 515, 533 (1996).  
That may mean that a justification purporting to satisfy heightened scrutiny must 
be proved by admissible evidence.  In the alternative, this court may treat the 
House’s Motion to Dismiss as one for summary judgment.  Fed. R. Civ. P. 12(d). 
8 The House’s assertion in its Opposition to Plaintiffs’ MSJ that there are “serious 
flaws” in the studies on which Dr. Lamb relied is, as he puts it, “misleading and 
false.”  See MSJ Opp. at 31, 32; Lamb Supp. Aff. ¶ 6.  Dr. Lamb was asked about 
each of these studies at his deposition, and explained that seemingly critical 
quotes from other scholars had been taken out of context, and that “the scientific 
research on gay parent families is robust, meets the accepted rigorous standards 
for research in the field, and supports the central conclusion provided in my prior 
affidavit and reiterated here.” Lamb Supp. Aff. ¶ 6; see also id.  ¶¶ 7-13.  
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principle by members of Congress and judges.  See MTD at 47-48, 52; MSJ Opp. 

at 32.9  These individuals are entitled to their views; the House is not entitled to 

have those views judicially adopted as plausible facts.   

The House cannot save these irrational stereotypes by merely arguing that 

Congress could have been ignorant about same-sex parenting at the time of 

DOMA’s passage, and rationally speculated that same-sex parenting was a bad 

thing, because the science developed later.  See MTD at 48.  As a factual matter, 

this argument is likely untrue.  See Lamb Supp. Aff. ¶ 23 (consensus about gay 

and lesbian parents existed prior to 2004); Lamb Aff. Ex. B (citing a dozen articles 

related to parental orientation published in 1996 or earlier).  But even if Congress 

had been ignorant of the true facts at the time, that would not remedy the infirmity 

of this rationale.  Ignorance and improper stereotyping of a disfavored minority 

do not become rational simply because they were more accepted at the time of a 

law’s passage.  Cf. Crawford v. Cushman, 531 F.2d 1114, 1124 (2d Cir. 1976).   

Nor can the House save DOMA simply by pointing to the “biological 

differences” between men and women.  See MTD at 46.  The House has cited no 

empirical evidence that such biological differences, standing alone, are relevant 

to whether a married couple will make good parents – the only evidence in the 

record indicates they are not.  Lamb Supp. Aff. ¶¶ 20, 22-23.  And, to the extent 

                                                 
9 The only reputable scientific evidence on which either these commentators 
relied, or which the House itself cites, analyzed the relative benefits of having 
married parents, not whether married parents of the same sex are less optimal 
than their different-sex counterparts.  Lamb Supp. Aff. ¶¶ 14-23.  The fact that 
children who experience divorce and other forms of family disruption suffer from 
“poorer than average outcomes” says nothing whatsoever about how children 
will fare in stable families headed by same-sex couples.  Id. ¶ 22. 
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the House just means that same-sex couples cannot “unintentionally procreate” 

biologically, the purported rationale is implausible, given that DOMA singles out 

no other class of similarly situated marriages for any burden.  See infra.10 

Most importantly, even if a legitimate scientific or policy debate still could 

be had about the suitability of gay and lesbian parents – which it cannot – the 

Court need not take sides in it to recognize the invalidity of this justification.  As 

previously explained, Congress’s bare desire to countermand state family law 

and discourage same-sex married couples from becoming parents cannot give 

rise to any cognizable federal interest to justify discrimination.  See Part I.B, 

supra; MSJ at 41-42.  The sovereigns to whom parental suitability determinations 

are entrusted – Plaintiffs’ home states – have already determined that same-sex 

couples like Plaintiffs are as capable of parenting as different-sex couples.  MSJ 

at 41-42; see also Second Buseck Aff. Ex. F (House Rule 56.1 Response in 

Windsor v. OPM), No. 44 (“Homosexuals of course can be good parents. . . .”).11    

A second, and more contrived, way the House attempts to formulate the 

“responsible procreation and child-rearing” argument is to suggest that 

Congress could have believed that opposite-sex couples are more likely than 

same-sex couples to have children “unintentionally” out of wedlock, and that it is 
                                                 
10 To the extent the House’s argument is predicated upon purported differences 
between men and women, moreover, heightened scrutiny classically applies.  
11 Indeed, to the extent that the welfare of children is its objective, DOMA is 
undeniably counterproductive.  It indisputably harms the children of same-sex 
parents, such as the nine children being raised by various Plaintiffs.  MSJ at 42.  
They are deprived not only “of the immeasurable advantages that flow from the 
assurance of a stable family structure when afforded equal recognition under 
federal law,” Gill, 699 F. Supp. 2d at 388, but also the material benefits and 
economic stability that would accrue from federal recognition of their parents’ 
marriages.  MSJ at 42-43; Lamb Aff. ¶ 41.   
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therefore rational to exclude same-sex couples from the federal rights and 

benefits used to encourage opposite-sex couples to marry.  See MTD at 50.  Most 

striking about this justification is how discontinuous it is with what DOMA 

actually does.  DOMA is an exclusionary rule: it singles out one class of 

marriages for a sweeping burden imposed on no others.  There is no “principled 

reason” to encourage different-sex couples to marry by punishing married same-

sex couples.  Cf. Gill, 699 F. Supp. 2d at 390.  DOMA imposes disadvantages upon 

the children of married same-sex couples that are visited upon no other children 

whose parents required “considerable pre-meditation” to conceive or adopt them 

– such as the millions of children of infertile different-sex couples.  See MSJ at 

50.  And, of course, DOMA does nothing to interfere with federal recognition for 

the marriages of millions of couples who are childless – by choice or otherwise.  

See also id. at 43-44.  Where a law is “so riddled with exceptions,” the stated 

rationale “cannot reasonably be regarded as its aim.”  Eisenstadt, 405 U.S. at 449. 

Finally, accepting the proffered justification would require the Court to 

assume that the purpose of every single right, benefit, and burden of marriage 

under federal law is to encourage potential parents to marry under state law.  But 

“[t]he breadth of the [measure] is so far removed from th[is] particular 

justification[]” that it is “impossible to credit” it.  Romer, 517 U.S at 635.  Federal 

laws implicating marriage apply to, benefit, and burden all married couples 

without regard to whether they have, intend to have, plan to have, or are capable 

of having children.  And they include, to name just a few examples, obviously 

non-child-centered polices such as the estate tax, Affidavit of Gary Buseck (“First 
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Buseck Aff.”), Dkt. No.76, Ex. A (GAO Report) at 5, ethics rulings governing 

spouses of government employees, id. at 17-18, and eligibility requirements for 

loan and grant programs (in which spousal income generally counts against the 

applicant), id. at 18.  The contention that the purpose of every one of these laws is 

to encourage marriage by unwed opposite-sex future parents does more than 

“approach[]” “the limits of rational speculation,” it exceeds it by leaps and 

bounds.  Lewis v. Thompson, 252 F.3d at 590 (internal quotation marks omitted). 

In sum, DOMA has nothing to do with promoting “responsible” procreation 

and child-rearing – except inasmuch as Congress’s disapproval of same-sex 

couples led it to want to discourage them from having children altogether.  But 

moral disapproval coupled with sweeping, unsupported generalizations are not 

sufficient bases to uphold DOMA under any standard of review.  See MSJ at 45. 

2. Discriminating Against Married Same-Sex Couples Is Not 
Reasonably Related To Protecting Public Funds. 

The House also makes a half-hearted attempt to defend Congress’s stated 

goal of “preserv[ing] the public fisc” through DOMA.  MTD at 37; MSJ Opp. at 32-

33.  As shown in Plaintiffs’ Motion for Summary Judgment, this explanation 

makes no sense.  See MSJ at 47-49. 

The “public fisc” explanation is thoroughly discontinuous with the breadth 

of DOMA.  The law sweeps in all federal marriage-related programs, non-

pecuniary as well the pecuniary, as well as those imposing burdens as well as 

benefits (as the House itself emphasizes elsewhere).  See MTD at 24 n.4; MSJ at 

Part III.C.3; Part I.C.1, supra.  It is patently absurd, for instance, to claim that 

requiring private pension funds (through ERISA) to discriminate against same-



18 

sex married couples, as with Plaintiff Gerald Passaro, saves federal money.  

Where a law’s “sheer breadth is so discontinuous with the reasons offered for it,” 

they deserve little credence.  Romer, 517 U.S. at 632.  Indeed, according to a later 

report by the Congressional Budget Office, DOMA costs money, which is not 

unsurprising: its refusal to acknowledge the marriages of same-sex couples 

allows some married persons to qualify for means-tested programs for which 

they would otherwise be ineligible, as well as to avoid the higher tax brackets that 

would otherwise apply to some joint filings.  See MSJ at 48; First Buseck Aff. Ex. 

E.12  While the House protests that reasonable legislators could have believed at 

the time that DOMA would save money – even if that belief later turned out to be 

false – that argument holds little force where Congress made a deliberate choice 

not to consider the financial impact of the law in advance by contemporaneously 

rejecting a proposal to study its economic effects.  See Note 11, supra.   

But none of this matters.  Even if a reasonable Congress could have 

thought that it could save money by discriminating against same-sex couples, 

that would not constitute a “principled reason to cut government expenditures at 

the particular expense of Plaintiffs.”  Gill, 699 F. Supp. 2d at 390.  Any denial of 

benefits to any group will always save resources, so the government must do 

more than state a desire to cut costs; it must justify why it chose a particular 

                                                 
12 In opposing Plaintiffs’ summary judgment motion, the House attempts to cast 
doubt on this report, dismissing it as insufficiently “detailed.”  MSJ Opp. at 33.  
But the report (whose lead author was Senator John McCain’s principal economic 
advisor in the 2008 presidential campaign) contains far more detailed analysis 
than Congress itself performed when it enacted DOMA.  In fact, the House 
specifically voted to reject a proposed amendment to DOMA that would have 
required the General Accounting Office to analyze its budgetary impact.  142 
CONG. REC. 17091-93 (1996).  
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group to bear the burdens of cost-cutting.  See also MSJ at 48-49. 

The best the House can muster is that it was rational to save money by 

discriminating against same-sex couples because same-sex couples had not 

been receiving federal marriage-based financial and tax benefits at the time of 

DOMA’s passage.  See MTD at 37-38.  But DOMA did not decline to expand 

eligibility for federal programs, it affirmatively excluded persons who would have 

otherwise become eligible under then-current law.  And if the real reason for 

DOMA had been that the federal government needed to first think through how 

the expansion of marital eligibility to same-sex couples would affect federal 

finances, then it could have engaged in precisely such an inquiry.  Instead, 

Congress refused to even consider that precise question and enacted permanent 

discrimination against married same-sex couples without further thought.  That is 

not a legitimate means of protecting the public fisc. 

D. The House’s After-the-Fact Justifications Are Equally Meritless. 

The House also invokes multiple ex post, litigation-driven rationales for 

DOMA.  The reasons invented by its lawyers are just as irrational or illegitimate as 

Congress’s original ones. 

1. Marriage By Same-Sex Couples Is Not A Risk Requiring The 
Government To Proceed With “Caution.” 

The House leads with the claim that Congress could have rationally wanted 

to “act[] with caution in the face of the unknown consequences” of permitting 

same-sex couples to marry.  MTD at 33.  The desire to “act with caution” can be 

found nowhere in the House Report.13  This justification cannot possibly survive 

                                                 
13 In fact, this justification appears to be nothing more than an attempt to invoke 
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rational basis review.   

At the outset, this is not even a real description of what DOMA does.  First, 

if “caution” had been DOMA’s purpose, one would have expected Congress to 

study or consider the effect of marriages among same-sex couples, not to 

permanently enshrine discrimination against those couples into federal law.  And 

second, the federal government does not issue marriage licenses or, for that 

matter, have any say in who states marry.  If the social institution of marriage 

undergoes changes as a result of changes to family law in the several states, that 

is a function of the fact that our federalist system does not vest control over 

family law in the federal government, as it has “long been regarded as a virtually 

exclusive province of the States.”  Sosna v. Iowa, 419 U.S. 393, 404 (1975); MSJ at 

32-36.  Even supposing that the federal government had an interest in stopping 

states from allowing same-sex couples to obtain marriage licenses – which it 

does not, see Part I.B, supra – DOMA would do nothing to accomplish this.  It 

would simply discriminate against same-sex couples who are already married. 

But this “caution” rationale suffers from a more fundamental flaw.  As 

Plaintiffs explain herein, the House’s other justifications for DOMA do not 

withstand any level of scrutiny.  Nor do the other justifications advanced by 

Congress.  MSJ at 41-58.  In the face of this inability to actually name a plausible, 

legitimate purpose served by the statute, the House cannot fall back on a catch-

all invocation of other “unknown consequences” without any effort to explain 

what those consequences might involve or why Congress had any plausible 

                                                                                                                                                             
the same independent interest in preservation of the status quo that was rejected 
in Gill.  See 699 F. Supp. 2d at 393-94. 
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interest in discriminating against gay men and lesbians to avoid them.  As the 

court wisely noted in Gill, to characterize DOMA as a “cautious” response 

“requires a predicate assumption that there indeed exists a ‘problem’ with which 

Congress must grapple.”  Gill, 699 F. Supp. 2d at 394.  It is not enough to invoke 

the novelty of marriages among same-sex couples and Congress’s bare desire to 

discourage them.  The House defends this objective as “deeply embedded in the 

history and tradition of this country.”  MTD at 36.  But even historic 

discriminatory classifications must serve some “independent and legitimate 

legislative end.”  Romer, 517 U.S. at 633.  The antiquity of a practice does not 

insulate it from constitutional attack.  Williams v. Illinois, 399 U.S. 235, 239 (1970).   

Simply asserting a desire to maintain a tradition for its own sake is not a valid 

justification for DOMA – as Plaintiffs have already explained.  See MSJ at 46-47.14 

Stripped of its empty platitudes about tradition and speculative harm, this 

“caution” rationale is nothing more than an argument that Congress could have 

rationally started to formally exclude same-sex couples from federal rights and 

benefits because they had been ineligible under state law in the past.  But as the 

court properly noted in Gill, preserving the current state of affairs, without more, 

is not a legitimate purpose; “[s]taying the course is not an end in and of itself, but 

rather a means to an end.”  Gill, 699 F. Supp. 2d at 393. 

                                                 
14 The only support the House cites for its invocation of history and tradition is 
Marsh v. Chambers, 463 U.S. 783 (1983), an establishment clause case that had 
nothing whatsoever to do with equal protection.  Marsh upheld the Nebraska 
state legislature’s right to begin its sessions with an official prayer.  This type of 
symbolic tradition bears no resemblance to the very real and concrete harms that 
DOMA creates in the lives of Plaintiffs and their families.  
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2. Discriminating Against Married Same-Sex Couples Bears No 
Plausible Relation To Maintaining an Understanding of the 
Linkage Between Marriage and Child-Rearing. 

Next, the House speculates that Congress could have passed DOMA to 

“avoid creating a social understanding that begetting and rearing children is not 

inextricably bound up with marriage.”  MTD at 42.15  Put differently, the House 

argues that Congress could have reasonably believed that federal discrimination 

against same-sex married couples would cause opposite-sex couples to marry 

before procreating.  Merely paraphrasing this argument exposes its irrationality. 

A measure will fail rational basis review “when all the proffered rationales 

for a law are clearly and manifestly implausible,” Lofton v. Secretary of 

Department of Children & Family Services, 377 F.3d 1275, 1280 (11th Cir. 2004) 

(Birch, J., concurring), and the logical problems with this particular argument are 

endless.  To start, DOMA does not change the fact that Plaintiffs, and other same-

sex couples in states that permit same-sex couples to marry, are married. The 

federal government is not issuing marriage licenses; states are.  There is no 

reason to believe that federal discrimination against same-sex couples after they 

have already married will do anything at all to change opposite-sex couples’ 

perceptions of marriage, much less their likelihood of having children out of 

wedlock.  One is hard pressed to imagine any couple checking the U.S. Code 

before deciding whether to marry before having children.   

In fact, DOMA would logically have the opposite effect from the one the 

                                                 
15 This justification appears nowhere in the House Report.  Instead, the House 
once again cites to excerpts from the congressional record and polemical articles 
from 2004 – eight years after DOMA was enacted.  See id. at 42-46.   
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House postulates.  Same-sex couples, including many Plaintiffs, are raising 

children.  See MSJ at 42-43.  DOMA does nothing to stop them from doing so, or 

from marrying.  All that DOMA does is deprive them of federal rights and benefits.  

If anything, by leaving the children of certain married couples without many of the 

benefits and protections of legal marriage, DOMA undermines the link between 

state-sanctioned marriage and childrearing – precisely the opposite of the “social 

understanding” the House claims DOMA is trying to advance. 

The House’s brief is devoid of any explanation for how federal recognition 

of same-sex couples’ marriages would in any way discourage opposite-sex 

couples from marrying before procreating, much less provide any reputable 

social scientific evidence to support its notion that this extraordinary claim is 

even plausible.  See MTD at 45; see also MSJ at 42, 46 & n.31.  The only 

authorities the House is able to cite are a handful of opinion articles and other 

statements asserting that the legal recognition of same-sex relationships in some 

European countries happened at roughly the same time as rising non-marital 

birth rates in those countries.  See MTD at 44-45.  But the House’s reliance on 

these authorities highlights the problem with using unsworn, out-of-court 

statements that have not been subject to adversarial testing or Daubert review. 

The House’s claimed relationship between European non-marital birth rates 

and legal recognition for same-sex relationships is political rhetoric, not social 

science.  Not only is this link implausible, it has been thoroughly discredited – a 

fact that would have become clear had the House attempted to put in evidence 

instead of relying on hearsay in this case.  See generally MSJ Reply at Part I.A.  
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First, the trend in rising non-marital births in the relevant European countries 

began in the 1970s – long before gay and lesbian couples achieved any legal 

recognition – as even the House’s own sources have recognized.16  The same is 

true with respect to similar trends in racial minority communities here in the 

United States – as the very congressional testimony on which the House relies 

acknowledges.  See MTD at 43-44. 

Second, to the extent a rise in non-marital births overlapped 

chronologically with legal recognitions for same-sex relationships anywhere in 

the world, this trend coincided with the adoption of “domestic partnership” or 

similar arrangements which generally barred those couples from having or 

adopting children – not with the extension of marriage rights to same-sex 

couples.17  The House’s effort to link rising non-marital birthrates to the extension 

of marriage rights to same-sex couples – and its related assertion that a 

                                                 
16 See Stanley Kurtz, The End of Marriage in Scandinavia, Weekly Standard (Feb. 
2, 2004), available at http://www.catholiceducation.org/articles/homosexuality 
/ho0079.html; accord William N. Eskridge, Jr. & Darren R. Spedale, Gay Marriage:  
For Better or Worse?  What We’ve Learned from the Evidence 191-92 (2006) 
(“[O]ut of wedlock births had been on the rise for  decades before those 
[Scandinavian] countries recognized same-sex unions in their registered 
domestic partnership laws”).  Analyzing the data, Eskridge and Spedale show 
that “not only have the post-partnership trends not spiked with unexpectedly 
high numbers of non-marital births, but the once-soaring non-marital birth rate 
has actually stabilized.”  Id. at 194.  In fact, the period in which the partnership 
law has been in effect in Denmark actually coincides with a slight decline in the 
nonmarital birthrate.  See Smoking Gun or Misfired Argument:  Eskridge and 
Spedale Respond to Kurtz (June 4, 2006), at http://blog.marriagedebate.com/ 
2006/06/smoking-gun-or-misfired.htm (summarizing data in book). 
17 Except in Iceland, registered partners were barred from adopting children or 
having joint custody until limitations were repealed in Denmark in 1999, Norway 
in 2002 and Sweden in 2003.  See Eskridge & Spedale 182.  In the Netherlands, the 
non-marital birthrate tripled between 1980 and 2000 – but marriage only became 
available to same-sex couples in 2001.  Id. at 194-95. 
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reasonable Congress could have rationally believed in this link – is thus not only 

counterfactual, but wholly implausible.   

In reality, to the extent that the “social understanding” of marriage is not 

“inextricably bound” to having and rearing children, that is because that is the 

policy of all fifty states; “the ability to procreate is not now, nor has it ever been, a 

precondition to marriage in any state in the country.”  Gill, 699 F. Supp. 2d at 389 

(quoting Lawrence v. Texas, 539 U.S. 558, 605 (2003) (Scalia, J., dissenting)).  As 

Plaintiffs’ expert Prof. Cott explained, “[t]he notion that the main purpose of 

marriage is to provide an ideal or optimal context for raising children was never 

the prime mover in states’ structuring of the marriage institution in the United 

States. . . .”  Cott Aff. ¶ 21; see also MSJ Reply at Part I.B (refuting House’s 

criticisms of Prof. Cott).  On the contrary, married couples have long had a 

constitutional right not to have children.  Griswold v. Connecticut, 381 U.S. 479 

(1965) (invalidating law banning use of contraceptives by married couples); see 

also MSJ at 42-43.18 

DOMA does nothing to change this reality.  It denies federal rights and 

benefits to many married couples with children, even as it extends those same 

rights and benefits to countless couples who have none (by choice or otherwise).  

It also sweeps across a vast array of federal laws and programs having nothing to 

                                                 
18 Had Congress’s purpose actually been to foster a social understanding of 
marriage more closely tied to procreation, the way to do that was obvious: by 
conditioning federal marriage-based rights and benefits on a couple’s having 
children.  That Congress did not take this path is understandable: conceiving and 
rearing children has never been the sole purpose of marriage under United States 
law.  Marriage has rather always been directed towards a broader array of social 
objectives related to the creation of economically viable and secure families.  See 
Cott Aff. ¶¶ 16, 18. 
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do with children at all.  See Part II.C.1, supra.  Yet again, DOMA is “at once too 

narrow and too broad” for there to be any plausible connection to this rationale.  

Romer, 517 U.S. at 633; Cushman, 531 F.2d at 1123.  And for reasons explained in 

Part I.B, supra, this type of federal tinkering into the definition of who is and who 

is not married trespasses upon the traditional control of the states over family 

law and does not represent a legitimate or proper federal interest.  

3. There is No Federal Interest in Treating Married Same-Sex 
Couples “Consistently” With Unmarried Same-Sex Couples. 

Plaintiffs’ Motion for Summary Judgment explained that DOMA cannot be 

justified by claiming an interest in “consistency” in federal benefits.  While legal 

“consistency” may often be a valid purpose in the abstract, the particular type of 

consistency effected by DOMA – treating identically situated married couples 

differently in order to treat all same-sex couples (married and unmarried alike) the 

same – is impermissible and foreign to our constitutional traditions.  Equal 

protection requires that similarly situated persons be treated the same.  MSJ at 

53-54.  Plaintiffs – or any other legally married same-sex couples – are situated 

identically to married different-sex couples in the same states.  There is no 

identifiable or legitimate Congressional interest in treating Plaintiffs the same as 

unmarried same-sex couples in other states solely for the sake of “consistency.” 

“Consistency” demands that they be treated the same as the people with whom 

they share the same legal status – other married couples.  MSJ at Part III.D.2.   

The federal government’s long history of treating state law as dispositive of 

marital status, rather than picking and choosing among married couples based 

on whether they would have been able to marry if they had lived in another state, 
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confirms that there is no real or legitimate federal interest in preventing same-sex 

couples in states where they can marry from obtaining federal rights and benefits 

not accessible to same-sex couples who live in other states.  MSJ at 54-56.  

Accordingly, the court in Gill properly rejected this “consistency” rationale as 

illegitimate.  See Gill, 699 F. Supp. 2d at 396.  

The House’s Motion to Dismiss fails to engage any of these arguments.  

See generally MTD at 39-42.  It simply repeats, without citation to any legal 

authority, the claim that the federal government has an interest in “uniform 

treatment of federal benefits,” and that it therefore may discriminate against 

married same-sex couples “to avoid arbitrariness and inconsistency” in the 

allocation of those benefits.  MTD at 40.  But the House must explain why it chose 

this particular type of consistency (among same-sex couples, married or 

unmarried) instead of the consistency that has traditionally governed with 

respect to federal marriage-related rights and benefits (among married couples).  

This it fails to do.  Indeed, the only argument it comes up with is one from 

administrative efficiency: that some married same-sex couples might move to 

states where their marriages would no longer be recognized,19 thereby 

                                                 
19 The House also relies Section 2 of DOMA, 28 U.S.C. § 1738c, which permits 
states to decline to recognize marriages between same-sex couples performed in 
other states.  MTD at 42.  Of course, Section 2 of DOMA creates the very national 
patchwork the House decries by creating state-to-state differences with respect 
to the legal effect of specific marriages.  But Section 2 of DOMA only proves that 
the House’s postulated “complexity and disuniformity,” MTD at 40, is not a real 
concern.  If a married same-sex couple were to move to another state, federal 
officials need do no more than apply the residency requirements of the relevant 
federal statute to discern whether the couple maintained eligibility for federal 
rights and benefits after the relocation.  And to the extent this inquiry might 
require the federal government to determine whether or not the couple’s new 
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contributing to “complexity and disuniformity.”  MTD at 40.  But as already 

explained in the summary judgment motion, this problem is fictitious.  The federal 

government routinely applies residency determinations in administering its 

programs, and the suggestion that it would be unable or even difficult to do so 

here defies belief.  MSJ at 57. 

E. DOMA Can Be Explained Only By Impermissible Animus Against Gay 
Men and Lesbians. 

As Plaintiffs’ Motion for Summary Judgment explained, the lack of any 

rational or legitimate explanation for DOMA leads to the conclusion that 

Congress intended DOMA to do exactly what Congress said it intended to do – to 

“reflect and honor a collective moral judgment about human sexuality” that 

“entails..moral disapproval of homosexuality.”  See MSJ at 49-50 (citing H. Rep. at 

15-16).  This purpose is clear on the face of the House Report, the Congressional 

Record, and – although the House neither defends it nor even acknowledges that 

this justification appears on the face of the official legislative history – the only 

explanation for DOMA that makes any sense.  See MSJ at Part III.C.4.  

Condemning a group of people is not a valid purpose for a law.  Id. 

The House takes exception to the argument that DOMA expresses animus 

against gay men and lesbians, ignoring Congress’s words saying exactly that.  

See MSJ Opp. at 33-34.  But the House does not dispel the characterization.  

While it protests that many members of Congress voted for DOMA and that it was 

signed by the President, id., that is true of every legislative action that violates 

                                                                                                                                                             
state of residence recognizes marriages among same-sex couples, that chart 
could fit on an 8”x11” piece of paper.   
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the Constitution.  And while many members of Congress bearing no personal 

animosity towards gay men and lesbians may have felt compelled to support 

DOMA out of political pressure, that proves that gay men and lesbians face 

political vulnerabilities.  See Expert Affidavit of Gary Segura, Dkt. No. 72, ¶ 8.  The 

House’s suggestion that Congress was doing no more than reaffirming a 

definition of marriage with a long pedigree, moreover, see MSJ Opp. at 34, 

neglects that federal interference into the question of who is “married” was a 

novelty, above and beyond the historical role of the federal government, for the 

sole purpose of disadvantaging gay and lesbian people.  See Part I.B, supra.  

The problem with the House’s argument, however, is more fundamental.  It 

appears to view impermissible animus as limited to personal animosity towards a 

disfavored group, arguing that the politicians who enacted DOMA could not have 

all or even mostly been motivated by such personal animosity.  The legislative 

record, of course, reflects an enormous amount of precisely such vitriol.  But the 

equal protection guarantee does not merely protect disfavored groups against 

outright anger or hatred.  It extends equally to protect against measures founded 

upon irrational stereotypes, fear, misunderstanding, or simply arbitrary and 

illogical discrimination with no legitimate purpose at all.  See, e.g., Romer, 517 

U.S. at 635 (law without rational basis raised “the inevitable inference that the 

disadvantage imposed is born of animosity”); Cleburne, 473 U.S. at 450 (lacking 

any legitimate basis, law appeared to rest on “irrational prejudice”); U.S. Dep’t of 

Agric. v. Moreno, 413 U.S. 528, 534 (1973) (irrational law apparently aimed to 

exclude hippies).  Whether animated by personal animosity or not, Congress 
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enacted a law that reflects precisely such an irrational attempt to disadvantage an 

unpopular group.  “This [Congress] cannot do.”  Romer, 517 U.S. at 635. 

III. BAKER V. NELSON IS IRRELEVANT. 

The House puts much weight in the Supreme Court’s summary dismissal of 

the appeal in Baker v. Nelson, 409 U.S. 810 (1972), arguing that it resolved any 

equal protection issues raised by DOMA.  MTD at 14-18.  It did not.  In Baker, the 

Supreme Court summarily dismissed an appeal from a Minnesota Supreme Court 

decision holding that the state’s marital eligibility laws did not unconstitutionally 

discriminate on the basis of sex or violate the plaintiffs’ due process and privacy 

rights by declining to license marriages between same-sex couples.  Baker v. 

Nelson, 191 N.W.2d 185 (Minn. 1971).  Because the question presented in Baker 

was different from the question presented here, and Baker in any event lacks 

precedential effect beyond its facts and has been superseded by subsequent 

doctrinal developments, it is irrelevant to the current proceeding. 

A. Plaintiffs’ Claims Were Not Presented in Baker. 

Summary affirmances by the Supreme Court are narrowly construed.  They 

(1) “have considerably less precedential value than a[] [full] opinion on the 

merits,” Illinois State Board of Elections v. Socialist Workers Party, 440 U.S. 173, 

180-81 (1979); (2) extend no farther than ‘the precise issues presented and 

necessarily decided by those actions,’” id. at 182 (quoting Mandel v. Bradley, 432 

U.S. 173, 176 (1977)); and (3) “affirm the judgment but not necessarily the 

reasoning by which it was reached.”  Mandel, 432 U.S. at 176 (quotation marks 

omitted).  Accordingly, they are “a rather slender reed on which to rest future 

decisions,” Morse v. Republican Party of Virginia, 517 U.S. 186, 203 n.21 (1996) 
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(internal quotation marks omitted), and “provide little guidance” in subsequent 

disputes.  Green Party of Conn. v. Garfield, 616 F.3d 213, 225 (2d Cir. 2010).  Due 

to these “well-established limits on the precedential value of summary 

dismissals,” Alexander v. Cahill, 598 F.3d 79, 89 n.7 (2d Cir. 2010), if Baker had 

any precedential effect at all, such effect would not extend to Plaintiffs’ claims. 

Baker rejected an argument that a state engages in impermissible sex 

discrimination (or violates privacy and due process rights) by declining to issue 

marriage licenses to same-sex couples. 191 N.W.2d at 186-87.  Plaintiffs’ claims 

here are not “the[se] precise issues,” Illinois State Board of Elections, 440 U.S. at 

182 (quotation marks omitted); they are not even similar.  Plaintiffs allege 

impermissible discrimination (1) by the federal government, (2) against couples 

that are already married, and (3) on the basis of sexual orientation.  Baker 

presented none of these issues.20  First, since this case involves the federal 

government, the cognizable governmental interests pertaining to regulating the 

marital relationship are more limited than in a case against a state.  See Part II.B, 

supra.  Second, since Plaintiffs are already married, the challenged classification 

both (a) is different in kind from a classification denying marriage licenses in the 

first instance, and (b) bears a more tenuous relationship to any governmental 

interests that might be advanced by such discrimination.  See Parts II.A, II.C & II.D 

supra.  And third, Baker involved a different legal theory (sex discrimination) than 

                                                 
20 The House’s citation to the three state courts that have held Baker controlling 
with respect to whether a state must grant same-sex couples marriage licenses, 
therefore, is inapposite.  See MTD at 17.  And even state courts considering this 
precise question have recognized that Baker is no longer controlling.  See, e.g., 
Hernandez v. Robles, 855 N.E.2d 1, 9 (N.Y. 2006). 
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Plaintiffs rely upon in this case.  See supra. 

The House’s argument to the contrary rests on a false equivalency – that 

since the equal protection guarantees of the Fifth and Fourteenth Amendments 

are coterminous, the constitutionality of DOMA rises and falls with the 

constitutionality of state laws that restrict marital eligibility to opposite-sex 

couples.  MTD at 17 (arguing that Fifth and Fourteenth Amendments are 

“precisely the same”).  But nothing about Plaintiffs’ challenge to DOMA requires 

a holding that it would have been unconstitutional for a state to decline to issue 

them marriage licenses, nor would a holding in Plaintiffs’ favor necessitate a 

finding that state marriage restrictions limiting marriage rights to opposite-sex 

couples violate the Fourteenth Amendment.  While other courts may have 

reached this latter holding, see Perry v. Schwarzenegger, 704 F. Supp. 2d 921, 997 

(N.D. Cal. 2010), whether a state may limit marital eligibility to opposite-sex 

couples and whether the federal government may discriminate against same-sex 

couples after they have already married are both logically and legally distinct 

questions.21  See Smelt v. Cnty. of Orange, 374 F. Supp. 2d 861, 874 (C.D. Cal. 

2005) (the “issue of allocating benefits is different from the issue of sanctifying a 

relationship presented in Baker’s jurisdictional statement”), aff’d in part and 

vacated in part on other grounds, 477 F.3d 673 (9th Cir. 2006).  In addition to the 

federal government’s lack of power over family law and the differences in the 

types of legislative interests that state and federal governments may properly 

                                                 
21 Cases where same-sex couples sought and were denied federal marital benefits 
in the absence of a legally valid marriage, therefore, are not relevant here.  See 
MTD at 16-17 (citing McConnell v. Nooner, 547 F.2d 54, 56 (8th Cir. 1976); and 
Adams v. Howerton, 673 F.2d 1036, 1039 n.2 (9th Cir. 1982)). 
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pursue in the area, the fact that Plaintiffs are already married bears on the 

plausibility and credibility of any rationales that might be invoked in support of 

federal discrimination against such couples – both issues unique to the federal 

context.  It is no surprise, therefore, that other courts have held that Baker does 

not control or inform the outcome of equal protection challenges to DOMA.  See 

Smelt, 374 F. Supp. 2d at 873-74; In re Kandu, 315 B.R. 123, 137–38 (Bankr. W.D. 

Wash. 2004) (same).22  This court should follow suit. 

B. Baker Is No Longer Good Law. 

Baker has in any event been undermined by subsequent legal 

developments.  As a summary decision, Baker has limited stare decisis effect.  

See Illinois State Bd. Of Elections, 440 U.S. at 181 (“upon fuller consideration of 

an issue under plenary review, the Court has not hesitated to discard a rule which 

a line of summary affirmances may appear to have established”); see also Nat’l 

Aeronautics & Space Admin. v. Nelson, 131 S. Ct. 747, 766 (2011) (Scalia, J., 

concurring) (a decision is not “entitled to stare decisis effect” when it did not 

“supply any coherent reason” for its decision).  Accordingly, any general 

presumption that the Supreme Court’s resolution governs lower courts does not 

apply “when doctrinal developments indicate otherwise.” Hicks v. Miranda, 422 

U.S. 332, 344 (1975).23  In the four decades since Baker, equal protection 

                                                 
22 Insofar as Wilson v. Ake, 354 F. Supp. 2d at 1304-05, thought that Baker 
“addressed the same issues,” it was wrongly decided for the reasons stated.   
23 The House’s suggestion that lower courts cannot depart from summary 
precedents on the basis of subsequent doctrinal developments, see MTD at 18 
n.3, does not accurately state the law.  See Delta Air Lines, Inc. v. Kramarsky, 666 
F.2d 21, 23 (2d Cir. 1981) (“even absent an explicit statement that the decision has 
been overruled, departure from a summary precedent may be warranted on the 
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jurisprudence has developed dramatically.  In fact, the equal protection theory 

that the Court rejected in Baker – discrimination on the basis of sex – was not yet 

recognized in 1972, calling into question whether cases rejecting that theory 

(such as Baker) retain any precedential effect at all.  See Frontiero v. Richardson, 

411 U.S. 677 (1973).  And, of course, in the past fifteen years the Court has 

recognized that sexual orientation discrimination can be impermissible as well.  

See Romer, 517 U.S. at 632; see also Lawrence v. Texas, 539 U.S. 558, 579-85 

(2003) (O’Connor, J., concurring in the judgment).  The Court should accordingly 

follow the law as it has evolved in the subsequent four decades, see Parts II, III & 

IV supra, rather than unthinkingly hewing to Baker. 

IV. THE TAX PLAINTIFFS HAVE STANDING. 

The House argues that Plaintiffs Suzanne and Geraldine Artis, Bradley 

Kleinerman, and James “Flint” Gehre (the “Tax Plaintiffs”) – lack standing.  

Specifically, the House contends that Internal Revenue Code Section 6013(a) 

(“Section 6013”) would bar joint tax filing by the Tax Plaintiffs even absent DOMA 

because it limits joint filing to “husband” and “wife.”  MSJ Opp. at 34-37.24  Since 

                                                                                                                                                             
basis of ‘doctrinal developments’ in the Court's subsequent decisions”), aff’d in 
part and vacated in part on other grounds, 463 U.S. 85 (1983); see also Soto-
Lopez v. N.Y. City Civil Serv. Comm’n, 755 F.2d 266, 274 (2d Cir. 1985), aff’d, 476 
U.S. 898 (1986). 
24 Although the House inexplicably raises standing in its opposition to Plaintiffs’ 
Motion for Summary Judgment, this is a pure question of law going to the Court’s 
Article III jurisdiction.  See New York Civil Liberties Union v. New York City 
Transit Auth., No. 10-0372-cv, ---F.3d---, 2011 WL 2852412, at *5-*6 (2d Cir. July 20, 
2011).  Accordingly, Plaintiffs treat standing as an additional ground for 
dismissal, and address the issue herein.  Because standing goes to the Court’s 
jurisdiction, it is permissible for the Court to consider materials outside the 
pleadings in making its determination.  Korenchuk v. Sullivan, No. 92 CV 
00453(EBB), 1993 WL 90342, at *2 n.7 (D. Conn. Jan. 13, 1993). 
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federal statutes are presumptively gender-neutral and the IRS has never adopted 

the reading of the statute the House advocates,25 the House is wrong on the law.  

But even if the House were right on the law, its statutory construction would not 

affect the Tax Plaintiffs’ standing: if Section 6013 means what the House thinks, it 

would suffer from the identical constitutional infirmity as DOMA. 

A. The Tax Plaintiffs’ Harms Were Caused By DOMA, Not The Tax Code. 

The House’s statutory construction of Section 6013 has no basis in the law, 

as evidenced in part by the House’s failure to cite even a single supporting 

judicial or administrative authority.  In fact, as explained below, federal statutes 

are presumptively gender-neutral and the administrative decisions of the IRS 

uniformly point exclusively to DOMA, and not Code Section 6013, as the statutory 

basis for denying same-sex spouses the option of filing joint returns.   

1. Gendered Terms In Federal Statutes Are Presumptively 
Gender-Neutral.   

As a threshold matter, the House’s argument founders as a basic matter of 

statutory construction:  gendered terms in federal statutes, like “wife” and 

“husband,” are now read as gender-neutral.  U.S.C. Title 1, Section 1 dictates that 

“when determining the meaning of any Act of Congress, unless the context 

indicates otherwise . . . [the] words importing the masculine gender include the 

feminine as well.”  1 U.S.C. § 1.  The House’s failure to even acknowledge this 

                                                 
25 The Commissioner of Revenue, represented in this case by the Justice 
Department, does not advocate this reading of the Tax Code, and the House does 
not have standing to do so on the IRS’s behalf.  The House’s role in this case is 
“for the limited purpose of defending [DOMA] from attack on the ground that it 
violates the equal protection component of the Fifth Amendment . . .”  House’s 
Unopposed Motion to Intervene for a Limited Purpose, Dkt. No. 48, at 1.  
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rule is inexplicable.  Because of it, the phrase “husband and wife” in Section 

6013, does not affect a gender limitation (indeed, with respect to couples where 

both members are female, 1 U.S.C. § 1 precludes such a reading explicitly).  

Section 1 has broadly been understood to render all Congressional Acts gender-

neutral, unless the context indicates otherwise.  See Bittker, McMahon & Zelenak, 

Federal Income Taxation of Individuals, ¶ 36.01 (Thomson Reuters/WG&L, 3d ed. 

2002 & 2011 Cum. Supp. No. 2) (“[u]nder § 1 of Title 1 of the U.S. Code, however, 

masculine and feminine terms are ordinarily interchangeable”).  Accordingly, as a 

matter of statutory construction, in the absence of DOMA, Section 6013 would not 

prevent same sex couples from filing joint returns.  

2. The IRS Does Not Follow The House’s Narrow Reading Of 
Section 6013. 

It is no surprise, therefore, that the agency responsible for implementing 

and interpreting the tax code – the Internal Revenue Service (“IRS”) – has never 

adopted the narrow statutory construction the House now urges.  To the contrary, 

the IRS has repeatedly stated that DOMA – and not Code Section 6013 – is the 

reason that same-sex couples may not file joint tax returns.  It in fact did so in 

this case, finding that Tax Plaintiff Suzanne Artis could not file a joint tax return 

because of “DOMA,” not because of Section 6013.26    

                                                 
26 IRS Determination Letter to Suzanne Artis dated February 18, 2011, Second 
Buseck Aff. Ex. H.  (Plaintiffs Kleinerman and Gehre never received a denial letter, 
see Dkt. No. 69 ¶ 15.)  This echoes the IRS’s 2009 version of its annual 
Publication 17, “Your Federal Income Tax – For Individuals,” which stated that 
“[i]n general, your filing status depends on whether you are considered 
unmarried or married,” but that “[f]or federal tax purposes, a marriage means 
only a legal union between a man and a woman as husband and wife.”  IRS Pub. 
17, p. 22 (2009) (Second Buseck Aff., Ex. I). 
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 The IRS’s position in this case reflects its consistent position since 

DOMA’s enactment.  The IRS prior to DOMA took the position that Section 6013 

permitted couples to file jointly so long as they were married,27 consistent with its 

longstanding practice of following state marriage law.28  After DOMA, the IRS took 

the position that DOMA changed the meaning of Section 6013 to exclude same-

sex couples.29  The IRS’s consistent decisions attributing to DOMA, rather than to 

Section 6013, the current inability of married same-sex couples to file joint 

returns, are both “contemporaneous” and “have long been in use,” and as such 

are due “considerable weight.”  Davis v. United States, 495 U.S. 472, 484 (1990).   

At a bare minimum, the IRS’s past interpretation of Section 6013 as 

incorporating state law, in conjunction with the general presumption of gender 

neutrality in federal statutes, at least makes it highly likely that the IRS could, if 

presented with the Tax Plaintiffs’ claims for joint filing in the absence of DOMA, 

reasonably adopt an interpretation of Section 6013 that would permit them to file 

jointly.  And that is all that is required for standing: that there be some “realistic 

possibility” that an agency would, absent a challenged statute, grant the relief the 

                                                 
27 The 1995 version of the Publication 17, promulgated prior to the enactment of 
DOMA, instead stated that “[i]n general, your filing status depends on whether 
you are considered unmarried or married.” See IRS Pub. 17, p. 22 (1995), pg. 7.  
(Second Buseck Aff., Ex. J). 
28 See, e.g., In Boyter v. Commissioner, 74 T.C. 989, 994-95 (1980), remanded 668 
F.2d 1382 (4th Cir. 1981); Rev. Rul. 58-66, 1958-1 C.B. 60 (“The marital status of 
individuals as determined under state law is recognized in the administration of 
the Federal income tax laws.”).   
29 See IRS Information Letter 2001-0294 (Dec. 31, 2001) (Second Buseck Aff. Ex. K) 
(stating that a “Vermont civil union cannot, under DOMA, be a marriage for 
purposes of the Internal Revenue Code” and parties to such a union therefore 
“cannot be considered as married for purposes of § 1 or as husband and wife for 
purposes of § 6013”) (emphasis added). 
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plaintiffs seek.  Townes v. Jarvis, 577 F.3d 543, 548 (4th Cir. 2009) (standing 

requires only “realistic possibility” that court’s ruling will enable ultimate relief 

that plaintiff seeks) (quoting Albuquerque Indian Rights v. Lujan, 930 F.2d 49, 56 

(D.C. Cir. 1991)); Wiesmuller v. Kosobucki, 571 F.3d 699, 703 (7th Cir. 2009) (bar 

applicant plaintiffs challenging state bar admission rules had standing so long as 

it was possible that state could change rules to benefit them in response to 

court's ruling).  DOMA deprives the Tax Plaintiffs of the opportunity to even 

present the IRS with the opportunity to interpret Section 6013 in the first place – 

and that alone gives them standing here.30   

B. The House’s Narrow Reading Of The Tax Code Would Suffer From 
The Same Constitutional Infirmity As DOMA.  

Even if Code Section 6013 could be read to independently prohibit same-

sex couples from filing joint returns, that discrimination would suffer all of the 

same constitutional infirmities as DOMA and can be properly challenged in this 

case.  The Complaint challenges as unconstitutional, under the Equal Protection 

guarantee, the IRS’s refusal to allow the Tax Plaintiffs to file joint tax returns.  See 

Complaint, Dkt. No. 1, ¶¶ 212, 219, 237, 244.  The Complaint attributes the IRS’s 

unconstitutional action to DOMA rather than Section 6013 because those were 

the sole grounds stated in the IRS’s decision.  But to the extent the Tax Code 

were to independently cause the same discrimination, Plaintiffs under the liberal 

pleading standard of Rule 8 should be entitled to challenge that alternative basis 
                                                 
30 The House, as an intervenor, also does not enjoy rights in this litigation that the 
Defendants would lack in their own right.  If the Tax Commissioner, as Defendant 
in this case, had argued that the Tax Plaintiffs were foreclosed by Section 6013 
even though the IRS had never made that statute part of its decision at the 
agency level, that argument would be quickly dismissed under the Chenery 
doctrine.  See SEC v. Chenery Corp., 318 U.S. 80, 88 (1943). 
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for the discrimination as unconstitutional as well, for the same reasons.  See Fed. 

R. Civ. P. Rule 8(a), (e) (“Pleadings must be construed so as to do justice.”); 

Bausch v. Stryker Corp., 630 F.3d 546, 562 (7th Cir. 2010) (“One objective of Rule 

8 is to decide cases fairly on their merits, not to debate finer points of pleading 

where opponents have fair notice of the claim or defense.”). 

The House’s argument to the contrary is perverse: that Plaintiffs should be 

prohibited from challenging a narrow statutory construction never relied upon by 

the agency in denying their claims, and raised for the first time by an intervenor 

during litigation, because Plaintiffs did not anticipate and preemptively challenge 

it in their Complaint.  See MSJ Opp. at 34-37.31  This sort of “litigation by ambush” 

is not permitted under the Federal Rules, and for good reason – otherwise 

agencies, in derogation of the Chenery doctrine, could simply cook up alternative 

bases for their holdings in litigation filings, call them jurisdictional, and thus 

deprive plaintiffs of a fair opportunity to challenge those alternative bases in their 

pleadings.  The IRS denied the Tax Plaintiffs’ joint filing under DOMA, not Section 

6013, and even if Section 6013 could be raised at this late hour – which it cannot – 

the Tax Plaintiffs cannot be precluded from challenging it on the same grounds.  

V. THE “DEMOCRATIC PROCESS” HAS ALREADY SETTLED PLAINTIFFS’ 
MARITAL STATUS. 

The House’s Motion to Dismiss ends with a plea that “[a]ny effort to 

                                                 
31 McConnell v. FEC, 540 U.S. 93 (2003), relied upon by the House, does not help 
its case.  There, the Court held that the plaintiff lacked standing because an 
unchallenged statutory provision that the Court did not have jurisdiction to 
review in that proceeding independently caused the plaintiff’s harm.  540 U.S. at 
229.  Here, the Court unquestionably does have jurisdiction to entertain an 
argument that Section 6013 cannot constitutionally be construed to bar joint filing 
by married same-sex couples, rendering McConnell inapposite. 
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redefine the institution of marriage” should be left to “the democratic process.”  

MTD at 53.  This is not, of course, a real constitutional argument – every 

unconstitutional law was implemented by the democratic process at some point, 

and it “is emphatically the province and duty of the Judicial Department to say 

what the law is” and declare even democratically enacted statutes invalid when 

the Constitution so requires.  Marbury v. Madison, 5 U.S. 137, 177-89 (1803).   

But in this case, the House’s argument is particularly inapt.  The states of 

Connecticut, New Hampshire, and Vermont, where Plaintiffs reside, have each 

democratically extended marriage rights to same-sex couples, the former state 

legislatively ratifying a decision of its supreme court and the latter two acting 

through their legislatures in the first instance.32  Plaintiffs are married – the 

“elected, politically accountable” representatives of their states, MTD at 53, have 

already settled this question.  The House simply does not like the result.    

The House’s argument that the Court should dismiss Plaintiffs’ claim to be 

treated like any other married couples in order to preserve the “democratic 

process,” therefore, is deeply disingenuous.  See MTD at 53-54.  DOMA undoes 

the democratic process by taking what has always been a quintessentially state 

issue – whether or not someone is married – and elevating it into a federal one 

because Congress was afraid of how the democratic process in the states might 

play out.  See Part II.B, supra.  Indeed, the House’s briefing in this case concedes 

that DOMA’s goal is make sure that any steps to “redefine the institution of 

                                                 
32 See Conn. Gen. Stat. § 46b-20a (2011) (signed April 29, 2009); Vt. Stat. Ann. Tit. 
15 § 8 (enacted April 7, 2009); N.H. Rev. Stat. Ann. § 457:1-a (enacted June 3, 
2009). 
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marriage” be “in the hands of the elected, politically accountable branches of the 

federal government.”  MTD at 53 (emphasis added).  But as explained in Part II.B, 

supra, that is not the level of government at which that decision belongs. 

DOMA is not the first time that a majority – seeking to undo the advances 

of an unpopular minority group – has tried to selectively elevate democratic 

decisions to higher levels of government in order to dilute the disfavored 

minority’s ability to influence the political process in its favor.  The courts 

historically frown upon such obvious selective and outcome-driven manipulation 

of the political process to disadvantage unpopular groups.  See, e.g., Washington 

v. Seattle Sch. Dist. No. 1, 458 U.S. 457 (1982); Hunter v. Erickson, 393 U.S. 385 

(1969); Evans v. Romer, 854 P.2d 1270 (Colo. 1993), aff’d on other grounds, 

Romer v. Evans, 517 U.S. 620 (1996).  DOMA is no different. 

CONCLUSION 

This case should not be a difficult one.  It is rare in equal protection cases 

that a legislative body touts so openly its desire to use legislation to condemn a 

disfavored minority as immoral.  DOMA is the kind of law that should invite 

judicial suspicion.  A review of the implausible and facially illegitimate rationales 

the House has put forward in the law’s defense confirms that Congress meant 

what it said – DOMA was not a law enacted to rationally advance proper federal 

objectives, but rather an improper attempt to reach beyond the federal 

government’s traditional role in order to harm and condemn gay and lesbian 

Americans.  Plaintiffs respectfully request that the House’s Motion to Dismiss be 

denied. 
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