
Nos. 10-2204, 10-2207, and 10-2214

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT

______________________ 

COMMONWEALTH OF MASSACHUSETTS,
Plaintiff-Appellee,

v.

UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, et al.,

Defendants-Appellants.
__________________________________________

DEAN HARA,
Plaintiff-Appellee/Cross-Appellant,

NANCY GILL, et al.,
Plaintiffs-Appellees,

v.

OFFICE OF PERSONNEL MANAGEMENT, et al., 
Defendants-Appellants/Cross-Appellees.

__________________________________________

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

__________________________________________

RESPONSE IN SUPPORT OF PETITION 
FOR INITIAL HEARING EN BANC

__________________________________________

TONY WEST
  As s is tan t Atto rn e y  Ge n e ral

CARMEN M. ORTIZ
  Un ite d  State s  Atto rn e y

ROBERT E. KOPP
 (202) 514-3311
MICHAEL JAY SINGER
  (202) 514-5432
AUGUST E. FLENTJE
  (202) 514-3309
BENJAMIN S. KINGSLEY
 (202) 353-8253
 Atto rn e y s , Ap p e llate  Staf f
Civ il Div is io n , U.S. De p artm e n t o f  Ju s tic e
950 Pe nn s y lv an ia Av e ., N.W., Ro o m  7261
Wash in g to n , D.C.  20530-0001

______________________________________________________________________________
______________________________________________________________________________

Case: 10-2204     Document: 00116230045     Page: 1      Date Filed: 07/07/2011      Entry ID: 5563446



TABLE OF CONTENTS

Page

INTRODUCTION. .................................................................................................................. 1

ARGUMENT. ............................................................................................................................ 4

THIS COURT SHOULD HEAR THIS CASE EN BANC TO
RECONSIDER THE LEVEL OF SCRUTINY APPLIED TO 
THE EQUAL PROTECTION CHALLENGE IN COOK V. GATES. .......... 4

A. Plaintiffs’ Equal Protection Challenge to DOMA Is Subject to
Heightened Scrutiny under Supreme Court Precedent. .................. 6

B. This Court’s Decision in Cook on the Applicable Level of Equal
Protection Scrutiny Is Wrongly Reasoned. ........................................ 9

CONCLUSION. ...................................................................................................................... 13

CERTIFICATE OF COMPLIANCE

CERTIFICATE OF SERVICE

Case: 10-2204     Document: 00116230045     Page: 2      Date Filed: 07/07/2011      Entry ID: 5563446



TABLE OF AUTHORITIES 

Cases:

Baker v. Nelson,
191 N.W.2d 185 (Minn. 1971)............................................................................................ 6

Baker v. Nelson,
409 U.S. 810 (1972). ............................................................................................................. 6

Ben-Shalom v. Marsh,
881 F.2d 454 (7th Cir. 1989). ...................................................................................... 10, 11

Bowen v. Gilliard,
483 U.S. 587 (1987). ............................................................................................................. 7

Bowers v. Hardwick,
478 U.S. 186 (1986). ........................................................................................................... 10

Butler v. McKellar,
494 U.S. 407 (1990). ........................................................................................................... 11

Clark v. Jeter,
586 U.S. 456 (1988). ............................................................................................................. 4

City of Cleburne v. Cleburne Living Ctr.,
473 U.S. 432 (1985). ..................................................................................................... 4, 7, 8

Cook v. Gates,
528 F.3d 42 (1st Cir. 2008).............................................................................................. 5, 9

Equality Foundation v. City of Cincinnati,
54 F.3d 261 (6th Cir. 1995). .............................................................................................. 10

Frontiero v. Richardson,
411 U.S. 677 (1973). ............................................................................................................. 8

High Tech Gays v. Defense Indus. Sec. Clearance Office,
895 F.2d 563 (9th Cir. 1990). ...................................................................................... 10, 11

- ii -

Case: 10-2204     Document: 00116230045     Page: 3      Date Filed: 07/07/2011      Entry ID: 5563446



Johnson v. Johnson,
385 F.3d 503 (5th Cir. 2004). ............................................................................................ 10

Lawrence v. Texas,
539 U.S. 558 (2003). ......................................................................................................... 6, 8

Lofton v. Sec'y of the Dep't of Children & Family Servs.,
358 F.3d 804 (11th Cir. 2004)........................................................................................... 10

Mathews v. Lucas,
427 U.S. 495 (1976). ............................................................................................................. 8

Nat'l Gay Task Force v. Board of Education,
729 F.2d 1270 (10th Cir. 1984). ....................................................................................... 10

Richenberg v. Perry,
97 F.3d 256 (8th Cir. 1996). .............................................................................................. 10

Romer v. Evans,
517 U.S. 620 (1996). ............................................................................................................. 6

Rostker v. Goldberg,
453 U.S. 57 (1981). ........................................................................................................... 5, 9

Steffan v. Perry,
41 F.3d 677 (D.C. Cir. 1994). ........................................................................................... 10

Thomasson v. Perry,
80 F.3d 915 (4th Cir. 1996). .............................................................................................. 10

United States v. Virginia,
518 U.S. 515 (1996). ............................................................................................................. 9

Woodward v. United States,
871 F.2d 1068 (Fed. Cir. 1989)................................................................................... 10, 11

Statutes: 

1 U.S.C. § 7   ............................................................................................................................... 1

- iii -

Case: 10-2204     Document: 00116230045     Page: 4      Date Filed: 07/07/2011      Entry ID: 5563446



10 U.S.C. § 654............................................................................................................................ 9

Rules:

Fed. R. App. P. 35(b)(1)(A). ..................................................................................................... 5

Other Authorities:

530D Letter from Attorney General Eric H. Holder, Jr. (Feb. 23, 2011). ....................... 3

Gregory M. Herek, et al., Demographic, Psychological, and Social Characteristics of
Self-Identified Lesbian, Gay, and Bisexual Adults, 7, 176–200 (2010), available at
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2927737/pdf/13178_2010
_Article_17.pdf . ......................................................................................................................... 7

- iv -

Case: 10-2204     Document: 00116230045     Page: 5      Date Filed: 07/07/2011      Entry ID: 5563446



INTRODUCTION

This Court by order of June 23, 2011, has directed the parties to respond to the

Gill plaintiffs’ petition for initial hearing en banc in these cases.  The federal defendants

agree that the petition should be granted.

1. These consolidated cases present challenges to the constitutionality of Section

3 of the Defense of Marriage Act (“DOMA”), 1 U.S.C. § 7.  Section 3 defines the terms

“marriage” and “spouse” for purposes of federal law in a manner that excludes

relationships between two persons of the same sex, even if that relationship is treated

as a marriage under state law. 1 U.S.C. § 7.

Section 3 of DOMA has an extensive reach because of the numerous federal laws

and programs that turn on an individual’s married status.  In 1997, the General

Accounting Office, now called the Government Accountability Office (“GAO”),

concluded that DOMA implicated at least 1,049 federal laws, including those involving

entitlement programs, health benefits, and taxation.   In 2004, GAO found that 1,1381

federal laws were implicated by DOMA.

2. In Gill, plaintiffs are same-sex spouses married under state law who allege that

they have been denied the benefits of certain federal statutes because of DOMA.  In

Massachusetts, plaintiff is the Commonwealth of Massachusetts, which alleges that it may

  See JA 508 (Report of the U.S. General Accounting Office, Office of General Counsel,1

January 31, 1997 (GAO/OGC-97-16)).
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be required to repay or will be denied the benefit of certain federal funding programs

because of DOMA and that it is adversely affected as an employer by tax code

provisions that are affected by DOMA.  In these cases, plaintiffs contend that Section

3 of DOMA violates equal protection principles.

3. The district court held DOMA Section 3 unconstitutional on three grounds:

that it (1) violates the equal protection component of the Due Process Clause because

it lacks a rational basis; (2) exceeds Congress’s authority under the Spending Clause; and

(3) violates the Tenth Amendment because it imposes on an area of regulation

historically left to the states.  These appeals followed.

4. On January 20, 2011, federal defendants filed a consolidated opening brief as

appellants in these cases, defending Section 3 of DOMA against plaintiffs’ equal

protection challenges under the rational basis standard of review established by this

Court’s precedent.

On February 23, 2011, the Attorney General notified Congress of the Executive

Branch’s determination that Section 3 of DOMA violates the equal protection

component of the Fifth Amendment as applied to legally married same-sex couples.  The

Attorney General and President concluded that heightened scrutiny is the appropriate

standard of review for classifications based on sexual orientation and that, consistent

with that standard, Section 3 of DOMA may not constitutionally be applied to same-sex

couples whose marriages are legally recognized under state law.  Based on this decision,

- 2 -
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the President and the Attorney General determined that “the Department will cease

defense of Section 3.”  530D Letter from Attorney General Eric H. Holder, Jr. (Feb. 23,

2011), at 6. 

The Attorney General’s February 23, 2011 letter also stated, “the President has

informed [the Department of Justice] that Section 3 will continue to be enforced by the

Executive Branch.”  Id. at 5.  The Attorney General noted that “this course of action

respects the actions of the prior Congress that enacted DOMA, and it recognizes the

judiciary as the final arbiter of the constitutional claims raised.”  Id.  The Attorney

General further stated that Department of Justice attorneys will “notify the courts of our

interest in providing Congress a full and fair opportunity to participate in the litigation

in those cases.”  Id.

5. The Gill plaintiffs moved for initial hearing en banc on June 21, 2011.  The

petition argues for initial hearing en banc because of the “exceptional importance” of

this case, which presents a case of first impression on the validity of Section 3 of

DOMA, Gill Pl. Pet. 7–9; because of the decision by the Executive Branch to cease

defense of DOMA, Gill Pl. Pet. 9; and because of the need for this Court to fully

evaluate whether laws that classify on the basis of sexual orientation should be subject

to heightened scrutiny, Gill Pl. Pet. 9–12. 

- 3 -
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ARGUMENT

THIS COURT SHOULD HEAR THIS CASE EN BANC TO
RECONSIDER THE LEVEL OF SCRUTINY APPLIED TO THE
EQUAL PROTECTION CHALLENGE IN COOK  v . GATES. 

As the Attorney General’s February 23, 2011 letter to Congress explains, Section

3 of DOMA violates the Constitution’s equal protection guarantee.  It treats same-sex

couples who are legally married under their states’ laws differently than similarly situated

opposite-sex couples, denying them federal benefits otherwise available to married

persons.  Under well-established factors set forth by the Supreme Court, City of Cleburne

v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985), discrimination based on sexual

orientation is subject to heightened scrutiny.  Under that standard of review, Section 3

of DOMA is unconstitutional.  

As a general rule, legislation challenged under equal protection principles is

presumed valid and sustained as long as the “classification drawn by the statute is

rationally related to a legitimate state interest.”  Id.  Where, however, legislation classifies

on the basis of a factor that “generally provides no sensible ground for differential

treatment,” such as race or gender, the law demands more searching review and imposes

a greater burden on the government to justify the classification.  Id. at 440–41.  Such

suspect or quasi-suspect classifications are reviewed under a standard of heightened

scrutiny, under which the government must show, at a minimum, that a law is

“substantially related to an important government objective.”  Clark v. Jeter, 586 U.S. 456,

- 4 -
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461 (1988). 

This Court has previously held that classifications on the basis of sexual

orientation are subject to rational basis review under equal protection principles.  Cook

v. Gates, 528 F.3d 42, 60 (1st Cir. 2008).  The government in Cook had similarly argued

that rational basis review applied, relying in part on the decisions of other courts of

appeals that had concluded that gays and lesbians do not constitute a suspect or

quasi-suspect class.  Appellees’ Br. at 31–35, Cook (No. 06-2313).  But neither the

government’s brief nor this Court’s decision considered the factors that should have

guided the analysis under controlling Supreme Court precedent.  2

For the reasons explained below, had this Court considered the relevant factors,

it would have reached a different conclusion.  Cook’s general holding on the applicable

level of scrutiny is inconsistent with Supreme Court precedent, and it would be

appropriate for this Court to hear these cases initially en banc in order to undertake a

complete analysis of the appropriate level of scrutiny applicable to classifications based

on sexual orientation.  See Fed. R. App. P. 35(b)(1)(A).3

 Although Cook involved a challenge to military policy on homosexual conduct, 5282

F.3d at 45, Cook’s analysis was not premised on, or limited to, the military context, id. at
60.  Classifications in the military context, however, present different questions from
classifications in the civilian context, see, e.g., Rostker v. Goldberg, 453 U.S. 57, 70 (1981),
and the military is not involved here.

 Although only Gill plaintiffs have petitioned for an initial hearing en banc, these cases,3

which are consolidated, turn on the same question of the constitutionality of Section 3
of DOMA.  Moreover, the Commonwealth of Massachusetts has informed this Court
that it does not oppose the request for initial en banc.  Therefore, this Court’s resolution

- 5 -
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A. Plaintiffs’ Equal Protection Challenge to DOMA Is Subject to
Heightened Scrutiny under Supreme Court Precedent.

1. The Supreme Court has yet to rule on the appropriate level of scrutiny for

classifications based on sexual orientation.  In both  Romer v. Evans, 517 U.S. 620 (1996),

and Lawrence v. Texas, 539 U.S. 558 (2003), the Court invalidated sexual orientation

classifications under a more permissive level of scrutiny.  In neither case did the Court

have occasion to decide whether heightened scrutiny applied (Romer found that the

legislation failed rational basis review, 517 U.S. at 634–35; Lawrence found the law invalid

under the Due Process Clause, 539 U.S. at 574–75).4

The Court has, however, established and repeatedly confirmed a set of factors that

guide the determination of whether heightened scrutiny applies to a classification that

singles out a particular group.  These include: (1) whether the group in question has

suffered a history of discrimination; (2) whether members of the group “exhibit obvious,

of the Gill plaintiffs’ en banc petition should apply to both Gill and Massachusetts.

 Nor did the Court decide the question in its one-line per curiam order in Baker v. Nelson,4

409 U.S. 810 (1972), in which it dismissed an appeal as of right from a state supreme
court decision denying marriage status to a same-sex couple, id. at 810.  Baker did not
concern the constitutionality of a federal law, like DOMA Section 3, that distinguishes
among couples who are already legally married in their own states, and was motivated
in significant part by animus toward gay and lesbian people.  Moreover, neither the
Minnesota Supreme Court decision, Baker v. Nelson, 191 N.W.2d 185, 187 (Minn. 1971),
nor the questions presented in the plaintiffs’ jurisdictional statement raised whether
classifications based on sexual orientation are subject to heightened scrutiny, see Baker
v. Nelson, Jurisdictional Statement, No. 71-1027 (Sup. Ct.), at 2; see also id. at 13
(repeatedly describing equal protection challenge as based on the “arbitrary” nature of
the state law).  There is no indication in the Court’s order that the Court nevertheless
considered, much less resolved, that question.

- 6 -
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immutable, or distinguishing characteristics that define them as a discrete group”; (3)

whether the group is a minority or is politically powerless; and (4) whether the

characteristics distinguishing the group have little relation to legitimate policy objectives

or to an individual’s “ability to perform or contribute to society.”  See Bowen v. Gilliard,

483 U.S. 587, 602–03 (1987); Cleburne, 473 U.S. at 441–42.

2. Pursuant to these factors, laws that classify on the basis of sexual orientation

are subject to heightened scrutiny.  As will be explained in greater detail in our briefing

in these cases, gays and lesbians are a quasi-suspect or suspect class under each factor

identified by the Supreme Court.  

First, there is a long and significant history of purposeful discrimination against

gay and lesbian people by federal, state, and local governments as well as by private

parties.

Second, there is a growing scientific consensus that sexual orientation is an

immutable characteristic.  See, e.g., Gregory M. Herek, et al., Demographic, Psychological, and

Social Characteristics of Self-Identified Lesbian, Gay, and Bisexual Adults, 7, 176–200 (2010),

available at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2927737/pdf/13178_2010

_Article_17.pdf (noting that in a national survey conducted with a representative sample

of more than 650 self-identified lesbian, gay, and bisexual adults, 95 percent of the gay

men and 83 percent of lesbian women reported that they experienced “no choice at all”

or “very little choice” about their sexual orientation).  Although sexual orientation need

- 7 -
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not carry a “visible badge,” the Supreme Court’s cases make clear that a classification

may be subject to heightened scrutiny even if it rests on a characteristic that is not readily

visible.  Mathews v. Lucas, 427 U.S. 495, 504 (1976) (holding that classifications based on

illegitimacy are subject to heightened scrutiny); see id. at 506.  Whether or not gays and

lesbians can hide their sexual orientation to avoid discrimination, they are not required

to do so.  As the Supreme Court has recognized, sexual orientation is a core aspect of

identity, and its expression is an “integral part of human freedom.”  Lawrence, 539 U.S.

at 562, 576–77.

Third, the adoption of laws targeting gays and lesbians for unfavorable treatment

demonstrate that gays and lesbians have limited “ability to attract the attention of the

lawmakers.”  Cleburne, 473 U.S. at 445.  Although the political process is not closed

entirely to gay and lesbian people, that is not the standard by which the Court has judged

‘political powerlessness.’”  See, e.g., Frontiero v. Richardson, 411 U.S. 677, 687–88 (1973)

(plurality opinion); see also id. at 686 n.17.  

Fourth, and finally, sexual orientation “bears no relation to ability to perform or

contribute to society.”  Frontiero, 411 U.S. at 686 (plurality opinion).  Like a person’s

gender, race, or religion, sexual orientation is not a characteristic that generally bears on

legitimate policy objectives.  Laws classifying on the basis of sexual orientation “rest on

a factor [that] generally provides no sensible ground for differential treatment,” Cleburne,

473 U.S. at 441, and therefore merit heightened scrutiny.

- 8 -
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3. DOMA fails that more demanding standard of review.  Under heightened

scrutiny, “a tenable justification must describe actual state purposes, not rationalizations

for actions in fact differently grounded.”  United States v. Virginia, 518 U.S. 515, 535–36

(1996).  DOMA is not supported by an important governmental interest, and the

legislative record contains numerous expressions of the type of stereotype-based

thinking and animus that the Constitution’s equal protection guarantee is designed to

guard against.

B. This Court’s Decision in Co o k on the Applicable Level of Equal
Protection Scrutiny Is Wrongly Reasoned.

1. In Cook, this Court considered an equal protection challenge to 10 U.S.C. § 654,

which establishes the policy concerning homosexuality in the armed forces.  528 F.3d

at 45.  Plaintiffs contended that, because it classified on the basis of sexual orientation,

§ 654 should be subject to heightened scrutiny under equal protection principles.  Id. at

60.  Without invoking the deference due to military judgments, cf. Rostker, 453 U.S. at 70,

this Court concluded that, in the context of equal protection challenges, classifications

based on sexual orientation are only subject to rational basis review.  In so holding, this

Court concluded that, because “Romer nowhere suggested that the Court recognized a

new suspect class,” it would apply rational basis “[a]bsent additional guidance from the

Supreme Court.”   Id. at 61.5

 Because classifications in the military present different questions from those in the5

civilian context, see supra note 2, the fact that the reasoning of Cook is without substantial
basis does not mean that Cook reached the wrong legal conclusion in applying rational

- 9 -
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As noted above, Romer simply does not address the question of what standard of

scrutiny applies to sexual orientation classifications.  It therefore cannot serve as a basis

for the decision not to apply heightened scrutiny to classifications based on sexual

orientation.  The reasoning of the other courts of appeals that have similarly concluded

that rational basis review applies to sexual orientation classifications is similarly flawed. 

One of those courts relied, like this Court in Cook, on the fact that the Supreme Court

has not recognized that gays and lesbians constitute a suspect or quasi-suspect class.  

Johnson v. Johnson, 385 F.3d 503, 532 (5th Cir. 2004).   Several other courts relied in part

or in whole on Bowers v. Hardwick, 478 U.S. 186 (1986), which was overruled by Lawrence. 

See Equality Foundation v. City of Cincinnati, 54 F.3d 261, 266–67 & n.2 (6th Cir. 1995);

Steffan v. Perry, 41 F.3d 677, 685 (D.C. Cir. 1994) (en banc); High Tech Gays v. Defense Indus.

Sec. Clearance Office, 895 F.2d 563, 571 (9th Cir. 1990); Woodward v. United States, 871 F.2d

1068, 1076 (Fed. Cir. 1989); Ben-Shalom v. Marsh, 881 F.2d 454, 464 (7th Cir. 1989); see also

Richenberg v. Perry, 97 F.3d 256, 260 (8th Cir. 1996) (citing reasoning of prior appellate

decisions based on Bowers); Thomasson v. Perry, 80 F.3d 915, 928 (4th Cir. 1996) (same). 

Still other cases contain no pertinent reasoning at all.  See Lofton v. Sec’y of the Dep’t of

Children & Family Servs., 358 F.3d 804, 818 (11th Cir. 2004); Nat’l Gay Task Force v. Board

of Education, 729 F.2d 1270, 1273 (10th Cir. 1984). 

Only three circuit decisions discuss any of the factors relevant to the heightened

basis review to an equal protection challenge of § 654.

- 10 -
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scrutiny analysis.  See High Tech Gays, 895 F.2d at 571 (9th Cir. 1990) (discussing

mutability of sexual orientation and political power of gays and lesbians); Woodward, 871

F.2d at 1076 (discussing mutability of sexual orientation); Ben-Shalom, 881 F.2d at 465–66

(discussing political power of gays and lesbians).  Each of these decisions also, however,

relied in part on Bowers.  See High Tech Gays, 895 F.2d at 571; Woodward, 871 F.2d at 1076;

Ben-Shalom, 881 F.2d at 465–66.  In any event, their analysis of the factors is incomplete

or wrong, for reasons discussed in the Attorney General’s letter and that will be detailed

in our briefs.

2. Therefore, the reasoning of this Court’s decision in Cook in assessing the

applicable standard for reviewing the equal protection challenge, and of other courts of

appeals that have reached similar conclusions, is inconsistent with the Supreme Court’s

guidance.  Contrary to this Court’s conclusion in Cook, the Supreme Court’s decision in

Romer left open the question whether heightened scrutiny applies to classifications based

on sexual orientation.  This Court should resolve that question  by evaluating the factors

discussed above, which,  as  the Supreme Court has repeatedly confirmed, properly guide

the determination whether a classification is inherently suspect or quasi-suspect.  In so

doing, this Court can fulfill the important role of the circuit courts in developing the

analysis in advance of Supreme Court resolution. See, e.g., Butler v. McKellar, 494 U.S. 407,

430 n.12 (1990) (Stevens, J., dissenting) (noting the value in the Supreme Court “hav[ing]

the benefit of numerous and varied rulings on particular issues before [it] must address

- 11 -
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them”). 

3. Because this Court in Cook did not fully analyze the heightened scrutiny

question in a manner consistent with Supreme Court precedent; because, under the

appropriate analysis, classifications on the basis of sexual orientation are subject to

heightened scrutiny; and because DOMA fails heightened scrutiny, it would be

appropriate for this Court to grant initial hearing en banc to reconsider its reasoning in 

in Cook.

- 12 -
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CONCLUSION

For the foregoing reasons, the petition for initial hearing en banc should be

granted in these consolidated cases.

Respectfully submitted,

TONY WEST
    Assistant Attorney General

CARMEN M. ORTIZ
  United States Attorney

ROBERT E. KOPP

/s/ Michael Jay Singer              
MICHAEL JAY SINGER
  (202) 514-5432

/s/ August E. Flentje              
AUGUST E. FLENTJE
  (202) 514-3309

/s/ Benjamin S. Kingsley        
BENJAMIN S. KINGSLEY
 (202) 353-8253

Attorneys, Appellate Staff
Civil Division
U.S. Department of Justice
950 Pennsylvania Ave., N.W., Room 7261
Washington, D.C.  20530-0001 

JULY 2011
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