
 
 

TESTIMONY OF GAY & LESBIAN ADVOCATES & DEFENDERS 
IN SUPPORT OF S 1108 AND H 2906 

 
Gay & Lesbian Advocates & Defenders (GLAD) is New England’s leading legal 

organization protecting the rights of lesbians, gay men, bisexuals, transgender persons 

and people living with HIV. Founded in 1984, GLAD’s AIDS Law Project has provided 

legal assistance to thousands of individuals with, or affected by, HIV. The AIDS Law 

Project has litigated precedent-setting cases protecting the legal rights of people with 

HIV, including in the areas of access to health care, antidiscrimination law, privacy 

protections, and insurance.  

GLAD enthusiastically supports S 1108 and H 2906. These bills implement 

important public health policies that will facilitate the goal of the United States Centers 

for Disease Control and Prevention (CDC) to expand HIV testing and link people who 

test positive to medical care. In addition, although eliminating the requirement of written 

informed consent for HIV testing, these bills maintain a meaningful process for ensuring 

that HIV testing remains voluntary and ensuring that patients maintain control over the 

decision to be tested.  

GLAD has historically been a strong supporter of written informed consent for 

HIV testing. This commitment has been based on principles of patient autonomy and 

sound public health policy. The requirement of written informed consent is the strongest 

method of ensuring that a patient makes an informed and voluntary choice to be tested, a 

key component of encouraging individuals to come forward for testing and care. At the 
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same time, we have not agreed that the requirement of written informed consent is a 

barrier to HIV testing. Rather, other factors, such as the failure of many doctors to offer 

HIV testing, have been the barriers to expanded testing. 

Last year it was clear that there were differing views in the HIV community about 

the importance of written consent for testing and its impact on testing rates. In particular, 

many physicians expressed their strong belief that written informed consent is a barrier to 

testing. Because we believe it is important to find common ground to move forward 

together on this issue, GLAD has made a significant compromise in our longstanding 

position on this issue and supports this legislation that removes the requirement of written 

informed consent for HIV testing from Massachusetts law. We can strongly support these 

bills because S 1108 and H 2906 contain additional provisions that we view as essential 

to protecting people with HIV and promoting increased testing. For example, the 

provision requiring physicians to offer HIV testing to patients who have not previously 

been tested is consistent with the recommendations of the CDC and will address a major 

barrier to expand testing.1  

The most important of these provisions is the privacy component of this bill. The 

fear of disclosure of HIV status remains a significant deterrent to HIV testing for many 

people. Specifically, the fear of unwanted disclosure of an individual’s HIV status often 

arises in healthcare settings. A joint report issued by the WilmerHale Legal Services 

Center of Harvard Law School and the Center for Health Policy and Research in 2009 

noted that “fear and experience of stigma are closely intertwined with decisions 

                                                 
1 Department of Health and Human Services Centers for Disease Control and Prevention (2006), Revised 
Recommendations for HIV Testing of Adults, Adolescents, and Pregnant Women in Health-Care Settings, 
Morbidity and Mortality Weekly Report, 55(RR-14), available at 
http://www.cdc.gov/mmwr/preview/mmwrhtml/rr5514a1.htm. 
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concerning HIV testing…and the fear that one’s HIV status will be disclosed 

involuntarily by others.”2 The study observed “a range of experiences related to stigma 

and involuntarily disclosure of one’s HIV status in healthcare settings.”3 

Concerns about privacy are often the direct result of fears regarding stigma. The 

White House Office of National AIDS Policy, in the National HIV/AIDS Strategy of the 

United States issued in July 2010, observed that stigma and the fear of discrimination 

“cause[] some Americans to avoid learning their HIV status…or accessing medical 

care.”4 As a result, it is critically important that strong privacy protections exist for 

medical information that identifies a person as having HIV so that individuals are not 

deterred from testing by the fear of unwanted disclosure. 

The current requirement in Massachusetts law prohibiting the disclosure of an 

HIV-positive patient’s status without written consent is essential to a sound HIV testing 

policy.  The privacy language in this bill simply maintains that requirement while 

bringing it up-to-date with changes in testing technologies and HIV treatments since 

M.G.L.A. ch. 111, § 70F was passed in 1986. Current law, for example, provides that a 

health care provider or institution shall not “(1) test any person for the presence of the 

HTLV-III antibody or antigen without obtaining his written informed consent; [or] (2) 

disclose the results of such test to any person other than the subject thereof without 

obtaining the subject’s written informed consent.”5 The clear intent of the law was that 

                                                 
2 Greenwald, R., Rosenberg, A., Clements, C., Anderson, T., Cabral, L., Golden, K., Ellingwood, J., 
Strother, H., & Baruck, C. (2009). Massachusetts HIV Stigma Project: An investigation of the nature, 
extent, and effects of HIV-related stigma in the Commonwealth. Shrewsbury, MA: University of 
Massachusetts Medical School Center for Health Policy and Research. 
3 Id. 
4 White House Office of National AIDS Policy, National HIV/AIDS Strategy for the United States (2010), 
available at http://www.whitehouse.gov/sites/default/files/uploads/NHAS.pdf.  
5 M.G.L.A. ch. 111, § 70F. 
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patients must consent to the disclosure of their HIV status. Changes in the medical 

treatment of HIV since 1986 require that this section be updated. Neither viral load 

testing nor HIV antiviral medications existed in 1986. Yet, the disclosure of such 

information about a patient is equivalent to the disclosure that a person has HIV or is 

HIV-positive. Without a clarification in the statute, HIV-related privacy provisions in 

Massachusetts could be rendered meaningless.   

During the entire debate last year on bills to change the law on authorization to 

test for HIV, all sides agreed that there should be no weakening of the requirement of 

written consent for the disclosure of a patient’s HIV status. The inclusion of this 

provision that simply reaffirms and clarifies the intent of current law is essential to 

GLAD’s support of this legislation. 

Senate Bill 1108 and House Bill 2906 provide real solutions that will facilitate 

increased HIV testing in Massachusetts. Passage of these bills in their current form will 

be something that this Committee and this Legislature can be very proud of. The passage 

of these bills will continue Massachusetts’ role as a national leader in the fight against the 

HIV epidemic. 
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