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GLAD’s Mission Statement

Through strategic litigation, public policy 

advocacy, and education, Gay & Lesbian 

Advocates & Defenders works in New 

England and nationally to create a just 

society free of discrimination based on 

gender identity and expression, HIV status, 

and sexual orientation.
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Law Office of Catherine Tucker

Catherine Tucker is a New Hampshire 

attorney with a practice focused on assisted 

reproduction law. Catherine co-authored 

New Hampshire’s recently enacted 

surrogacy reforms which are discussed in 

this presentation.



Five Years of Marriage Equality



2014 Act Relative to the Recognition of Out-of-State 
Marriages, Uniform Marriage Recognition Law, Civil Union 

Recognition, and Gender Neutral References

Full Marriage Equality



Full Marriage Equality

• New Hampshire is open to all to marry, 

regardless of where you live 

• Your New Hampshire marriage is valid, 

regardless of where you lived at the time

Filled unintended gaps in marriage equality law



Full Marriage Equality

• Your marriage begins on day one, regardless of 

where or when you got married

• Prior civil unions or domestic partnerships to 

the same person are no obstacle 

• Family and parentage laws are now gender 

neutral



Parentage



Securing Parentage is Critical For: 

Parenting Time Allocation
Medical And Other 

Decision-making Authority 

Education Child Support

Government Benefits



Securing Parentage:

Married Parents

• Marital Presumption: Spouse of a person who 

gives birth is presumed to be a parent of a 

child born during or shortly after marriage

• Marital presumption may not be recognized 

across state lines 

• Marriage allows you to get a stepparent 

adoption or to jointly adopt



Securing Parentage:

All Parents
• If you are genetically related or gave birth to 

the child, you are presumed to be the parent 
except in surrogacy and donor contexts

• If you consented to the performance of 
assisted reproduction, you are the legal parent

• Legal parentage may not be recognized
across state lines



Securing Parentage:

All Parents

• If you held out the child as your own, you are 

presumed to be the parent

Hello friends and 

neighbors! This is 

our son, James!



• Presumptions do not guarantee legal 

parentage 

• Retroactive applicability of these laws is 

uncertain

• Likewise, applicability to children born in other 

states is uncertain or if you leave NH

• Always talk to an attorney to understand how 

the laws apply to your circumstances

Word of Warning



Belts and Suspenders 

Belts and Suspenders:

Adoption through marriage, 

for now



Securing Parentage: 

Second Parent Adoption

• Adoptions for married 

couples only, for now

• Use stepparent or joint 

adoption process

• Adoption can create parental rights or 

affirm parental rights in a non-biological 

parent



Second Parent Adoption Process

• Petition filed in appropriate 

Probate Court 

• Typically no home study 

required

• Can be used to terminate a 

donor’s rights

• Parents will typically need to 

attend court one time

• Takes about 8-10 weeks



What are the main things to know 

about donor insemination in New 

Hampshire? 



Main Things to Know about 

Insemination 
• The law provides an avenue for a non-

biological parent to obtain legal parentage

• Unclear if the law’s protections extend to 

inseminations performed without 

physician assistance

Belts and Suspenders:

Adoption through marriage, 

for now



What are the main things to know 

about New Hampshire’s new 

surrogacy law? 



• The new law governs only gestational 

surrogacy

• No restrictions based on sexual orientation or 

marital status

• Donor eggs and donor sperm can be used

Main Things to Know about Surrogacy



Main Things to Know about Surrogacy

• The names of the intended parents can go 
directly onto the child’s birth certificate (using 
a “pre-birth order” obtained from the courts)

• The surrogate’s name does not go on the 
birth certificate

• Surrogacy contracts that meet certain 
minimum requirements are presumed valid 
and enforceable



What are the minimum standards 

for surrogacy arrangements? 



Minimum Standards

• The surrogate must be at least 21 years old

• The surrogate must have already given birth to 

at least one child

• The surrogate must undergo a physical 

evaluation 

• All participants must undergo mental health 

consultations



• There must be a written contract between the 

intended parents and surrogate

• This written contract must contain certain 

provisions detailed in the law

• All participants must be represented by an 

attorney for the contract process 

Minimum Standards



Who can become an intended 

parent in New Hampshire? 



Who Can Be an Intended Parent? 

• Married couples

• Couples in civil unions, domestic partnerships, 

or other legal relationship statuses

• Couples without any legal relationship status

• Single persons



How does this impact 

same-sex couples? 



Impact on Same-Sex Couples

• Same-sex couples can pursue surrogacy in 

New Hampshire irrespective of their marital 

status

• Donor eggs can be used



Impact on Same-Sex Couples

• Both intended parents can be placed upon the 

birth certificate (which lists “father/parent” 

and “mother/parent”)



How does this impact transgender 

intended parents? 



Impact on Transgender

Intended Parents

• Because no biological connection to the child is 

required, transgender persons can access surrogacy 

without providing their own gametes (eggs/sperm)

• Transgender status does not need to be disclosed in 

court documents

• When a transgender individual’s own gametes are 

available, they can be used in combination with a 

partner’s gametes or donated gametes 



How does this impact single 

LGBTQ individuals?



Impact on Single LGBTQ Individuals

• Surrogacy law specifically allows for single 

people to become intended parents 

• Surrogate’s name does not appear on birth 

certificate

• LGBTQ status is not relevant under the law

• Donor eggs and/or donor sperm can be used



What if I am HIV positive? 



Impact on HIV Positive 

Intended Parents

• Medical advances make HIV positive surrogacy 

an option 

• No legal restrictions placed upon HIV positive 

intended parents

• HIV status does need to be disclosed to 

surrogate and her partner/spouse



• HIV status does not need to be disclosed in 

pre-birth order court documents

• The challenge is finding surrogates willing to 

work with HIV positive intended parents

Impact on HIV Positive 

Intended Parents



What if my husband and I wish 

to both contribute sperm but 

we don’t wish to have a DNA 

test to confirm the resulting 

child’s genetic relationship? 



Question on DNA Testing

• A New Hampshire pre-birth order does not 

hinge upon a genetic relationship

• Therefore, no genetic testing is required



Word of Warning

• Your circumstances might require 

confirmation of the genetic relationship for 

other reasons (such as a second parent 

adoption in certain states)  



What if I don’t live in New 

Hampshire but wish to work with 

a surrogate who lives in 

New Hampshire? 



Living Outside New Hampshire 

• The law’s protections apply if either the 

intended parents or the surrogate live in New 

Hampshire, or if the birth is planned to take 

place in New Hampshire 



Does a pre-birth order eliminate the 

need for a second parent adoption? 

• No

Belts and Suspenders:

Adoption through marriage, 

for now



What about traditional 

surrogacy in New Hampshire? 



Traditional Surrogacy

• Traditional surrogacy arrangements can be 

legal in New Hampshire under certain 

circumstances

• Fewer legal protections available than for 

gestational surrogacy

• Adoption, through marriage, is necessary 

component



Take Home Points 

• Call GLAD Answers if 
– You or someone you know is having difficulty having their 

marriage recognized

– You or someone you know is having difficulty being 

recognized as a parent 

– You need a referral to a family law, reproductive or 

adoption attorney

• Always talk to an attorney to understand how 

the laws apply to your family situation or 

pregnancy plans 

• Always do an adoption where possible
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Notice 
This document provides general information only 

and should not be taken as legal advice. 
If you have questions, need more information, 
or need help with a problem you are facing, 
please consult an attorney or contact us at 
www.GLADAnswers.org or 800-455-GLAD 

 


